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[J Underwriting Considerations

The effect of this case law is that if a dispute arises, a choice
of forum or choice of law clause in a policy will be paid strong
deference by a United States court which might be in a position to
address a policy providing coverage for punitive damages. This is
particularly true where the contract is an international commercial
transaction. However, this deference can be eroded in the absence
of other contacts to the chosen state’s law by a strong and
conflicting public policy. Therefore, if the parties have significant
ties to any of the states listed in Attachment 1 of this paper, a
choice of law or choice of forum clause would strengthen the
argument in favor of one of those jurisdictions. Conversely, if a
choice of forum or choice of law clause in the insurance policy
calling for coverage of punitive damages is the only contact the
parties have to the jurisdiction or law in question, and if there is an
argument that a strong public policy militates against enforcement
of that policy, there is a chance that the coverage may be
compromised by the conflicting public policy. This results in the
rather dissatisfying realization that when the parties would most
need their forum selection and/or choice of law clause in order to
enforce the insurability of punitive damages, the clauses could be at
their least effective. Therefore, these clauses should be a part of an
insurer’s or assured’s punitive damage coverage analysis, but they
are not a “silver-bullet” answer to problems which could arise.

B OTHER SOLUTIONS

[J Arbitration Clause

An arbitration clause can go a long way toward avoiding the
kind of analysis applied in Stonewall Surplus Lines. This is true
whether the policy at issue is a commercial contract between
parties of differing nationalities or is one between domestic parties
so long as the policy contains an arbitration clause. In the first
instance, the Federal Arbitration Act and the Convention on the
Recognition and Enforcement of Foreign Arbitral Awards
(“Convention”), 9 U. S.C. § § 201-208 (1988) would govern the
action in a U.S. court. In the latter instance (between domestic
parties), the Federal Arbitration Act would govern. See, e.g.,
Borden. Inc. v Meiji Mike Prods. Co., Ltd., 919 F.2d 822 (2d Cir.
1990), cert. denied, 500 U.S. 953 (1991). The Convention ratified
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