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The Future of Insurance Intermediaries* 

by 

T.H.Irvin .. 

A travers Les propos de l' auteur, nous decouvrons 
l' evolution de la notion de courtier d' assurance. Aujourd' hui, le 
courtier doit s' adapter a un environnement plus complexe et a 
des roles nouveaux. 

L' auteur cerne ici differents poles de changement. Par 
exemple, la globalisation des marches, Les grands cabinets qui 
sont en mesure d' ojfrir des services de plus en plus diversifies, 
forcent le courtier a jouer un role bien different de celui qu' ii 
jouait auparavant. 

Introduction 

One's view of the future of the insurance intennediary is 
necessarily driven by one's definition of the brokerage business. 
Using historical definitions, the broker's future might appear 
tenuous. But those who cling to historical definitions of the 
business are analogous to those who once defined "surface 
transportation" as "horses and buggies." 

Certainly horses and buggies were the primary modes of 
travel at one point in our history. And certainly transaction­
focused, sales-oriented brokers who were paid solely on 

• Permission to reprint lhis paper, which was presented at the International
Insurance Society's 28th Annual Seminar in Toronto on July 8, 1992, has been granted 
by the International Insurance Society and the author. 

The author's bibliography has been omitted. 
•• Mr. Tinsley H. IIvin is Chairman and Chief Executive Officer for Alexander &

Alexander Services, Inc. 
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commission for transactions were, at one point, the future of our 
business. 

This paper provides a different view of the intermediaries' 
future. Those who cling to the traditional definition of a broker 
will be woefully unprepared for the future. For those who 
anticipate and adapt to changes in all aspects of the business, the 
future is bright. 

In the discussion that follows, our emphasis will be 
property/casualty oriented, and we will deal primarily with the 
more industrialized countries. 

The first section of this paper will discuss pressures on the 
intermediary as historically defined, as well as continuing 
pressures on the brokerage business as it is conducted today. The 
next section will focus on the changing nature of client demands 
that will drive changes among intermediaries. This discussion 
will lead to a portrait of likely changes in the sources of future 
revenues for brokers. 

Against this backdrop describing a climate of significant 
change in many of the intermediary functions, we will examine 
the globalization and consolidation of brokers. These 
explorations are followed by a discussion of the emerging role of 
technology and a description of the changing human resource 
patterns in the intermediary business. 

Finally, this paper discusses the litigation and liability crisis 
in the U.S. that shows signs of being exported overseas. While 
the lawsuit explosion generates certain insurance opportunities, it 
creates a heavy burden for individuals as well as for 
organizations of all sizes. 

Definitions 

In 1923, a prominent insurance intermediary, George 
LaBoyteaux, defined a broker as one "who represents persons 
desiring insurance, effects it for them and looks after their 
insurance needs, advising them as to losses, interpretations of the 
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tenns of policies, etc."1 LaBoyteaux outlined the qualifications
needed for a broker as "a high degree of business integrity; no 
small measure of diplomacy; a thorough knowledge of the 
underlying principles of insurance; familiarity with the customs 
and practices of trade; the power of analysis; and an unusual 
amount of personal application." 

Early definitions such as these focus on a broker who helps 
bring about a transaction and gets compensated for doing this. 
That sort of perception is very different from the view emerging 
today of a broker as an advisor to management, in a consultative 
role, helping to avoid financial surprises through state-of-the-art 
risk management practices. Today, at least one official definition 
of an insurance intennediary moves in that direction. The 
definition has been expanded to those who "have knowledge of 
highly specialized insurance markets, provide risk management 
and loss control services ... ,''2 

Note the change in focus from a broker who effects a 
purchase of insurance to someone with knowledge of markets 
who provides complex, specialized services. How did this 
change come about-how did the broker's function evolve from 
simple insurance buying to provision of valued advisory 
services? 

The answer is that the world changed. The entire business 
and social environment became infinitely more complex. 
Economic specialization, division of labor and technological 
advances in agriculture, commerce and industry combined with 
advances in science that enabled people to live longer and 
engage in more varied and complex activities. While all this was 
taking place, social changes were occurring rapidly and 
government became increasingly involved in regulating 
businesses. At the same time, insurance capacity, coverages and 
pricing became unpredictable. 

1Gcorge B. LaBoyteaux, address to the Insurance Institute of America (December 
13, 1923), p.l. 

2aeorge E. Rejda, Principles of Risk Manage�nl and Insurance, 4th edition, 
HarpcrCollins Publishers, Inc.: New York, NY (1992), p. 586. 
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The intennediaries who have prospered in the 20th century 
have recognized these factors and have adapted with speed and 
flexibility. Their sense of how to add value to serve emerging 
client needs caused them to redefine their mission from the 
simpler concept of buying insurance to a more systematic risk 
management approach. 

Pressures on the business 

One sign of maturity in any industry is that levels of 
economic activity fail to generate real dollar volume growth. In 
North America, insurance is showing signs of becoming a classic 
model of mature industry. 

The U.S. property/casualty markets have been growing at 
low, single-digit rates. In fact, in recent years, real growth in the 
U.S. has been almost nil. Thus, the U.S. can be seen as a mature 
market for brokers; although there is more room for growth on a 
global front. 

During the last decade, growth in non-life premiums in 
many key parts of the world also has been slowing significantly. 
Exceptions will continue to exist. For example, premium growth 
has been more significant recently in Korea, Brazil, Thailand, 
Chile and Mexico. 

On balance, however, those brokers who view their 
business as an attempt to sell insurance regionally and receive 
commission income face a discouraging outlook for growth 
rates. One of the largest U.S.-based insurers, for example, 
projects no increase in the North America market during the 
1990s. 

That finding is significant when one considers that for the 
non-life sector, the United States accounts for nearly 46 percent 
of the world market. Japan is second at 11 percent. However, in 
the late 1980s, when U.S. growth rates slowed, Japan's insurance 
growth rate also experienced a substantial decline. This generally 
is blamed on the restructuring of Japanese financial markets, the 
weakening of the yen against the dollar and the decrease of 
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"maturity refund" policies sold on general property insurance 
and accident insurance. 

At least one global insurer suggests the need to look not 
around the comer for continued growth, but instead, around the 
world. The projections indicate stronger growth in the 1990s in 
Asia (31 percent), Western Europe (29 percent) and Eastern 
Europe (29 percent).3 

Another way to look at the relative maturity of the U.S. 
market is to compare insurance premiums to the Gross Domestic 
Product (GDP), providing insight into the depth of the industry's 
market penetration. Comparing premium income to GDP, the 
U.S. leads all countries with premiums representing 5.13 percent 
of GDP. Japan, with the second-largest share of the world 
market, ranks 20th when measured by the percentage of its 
premium-to-GDP; while Germany, with the third-largest share, 
ranks 6th. 

The disparities in the GDP ratios for the three largest 
insurance markets have three major implications. First, the 
percentage of premium income compared to GDP in the U.S. 
market is the most mature in the non-life insurance sector. 
Second, the U.S. insurance industry already has gone through its 
major growth period. In the future, it is likely to grow at a below 
average rate compared to other U.S. industries and to the 
insurance industry in other countries. And third, GDP ratios of 
Japan, Germany and other countries indicate that there is much 
potential for growth before their insurance industries reach the 
same level of maturity as that of the U.S. 

The U.S. intermediary industry has developed along 
parallel lines with the insurance industry as a whole. There is no 
question that if the brokerage industry in the U.S. is to grow, it 
will have to look beyond its traditional North American client 
base. 

3Bengt Westergren, AIG, paper presented to European Insurance Forum: London
(February 18-19, 1991). Reprinted in "Insurance," Industry & Trade Summary, 
Publicati.on 2456 (SV-1), United States International Trade Commission: Washington, 
DC (1991), p. 21. 
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Price Competition 

The brokerage business has been intensely competitive 
throughout the last several decades. Today, the business is 
increasingly competitive, as can be expected given the signs of 
economic maturity referred to above. One broker recently noted 
informally that intermediaries are "not only fighting for clients, 
but are feeding off each other in a shark tank because the pie 
isn't growing." 

In the small to mid-size insured market, there is 
competition between brokers and insurance agents. In the large 
insured markets, there is some competition between brokers and 
underwriters. In addition, there is now competition between 
brokers and consultants. 

The degree to which the price of insurance affects the 
insured' s decision about the shape of risk management programs 
depends upon a wide variety of factors, including the size and 
sophistication of the insured. Though commissions are paid by 
insurers, they obviously are funded by clients. Consequently, 
clients are increasingly focusing on commission rates, as are 
underwriters who are sensitive to distribution costs as a 
percentage of their overall expense base. 

Investment Income Impact 

The amount and cost of capital available to underwriters 
directly affects the price of insurance. In the non-life sector 
especially, the industry has been cyclical in nature. This is, in 
part, because of the fluctuation in investment yields. When 
financial market yields are high, new companies enter the 
marketplace and compete to accumulate capital for investment. 
At that point, the consumer has more insurance options, and 
premiums fall. 

The basic nature of this investment cyclicality has been 
outlined in a variety of prior publications. During a period of 
high rates of return, underwriting losses incurred by insurance 
companies are compensated for by investment income. This 
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phenomenon is called cash-flow underwriting. When profits fall, 
companies exit the market (or portions of the market), and 
capacity shrinks. Remaining insurers increase prices to restore 
profits and capital.4 

In 1991, the economy of the United States both helped and 
hindered the property/casualty industry. Although interest rates 
were low, the equity and bond markets bolstered the worth of 
insurers' portfolios. Capacity remained abundant so that the soft 
market continued. Price declines on Wall Street that lessen 
portfolio values could cause a market tum. However, there is no 
dependable basis for predicting the end of the current soft 
market. 

Cost Pressures On Underwriters 

Given the global economic slow-down, all businesses are 
experiencing pressure to cut costs. Among underwriters, brokers 
are generally regarded as an expensive form of distributing 
insurance products. Hence, there are great pressures to reduce 
broker expense. 

As underwriters consider possible approaches to cutting 
costs, two factors influence their attitudes toward brokers. First, 
there is a degree of resentment because of the view that some 
brokers "control" access to larger accounts. Second, underwriters 
express a complaint that brokers do not show more "brand 
loyalty," failing to recognize that "brand loyalty" is driven 
primarily by clients rather than by brokers. 

While these attitudinal factors have a number of important 
implications, it is premature to predict any significant trend 
toward underwriters in the U.S. trying to take on the 
intermediary function. In the current U.S. envirorunent, where 
managers generally are rewarded for eliminating layers of 
executives, carriers are reluctant to make the investments 
necessary to completely revamp distribution systems. To the 

4lbid., pp. 5-6. Also see David J. Cummins, Scou E. Harrington and Robert W.
Klein, MCycles and Crisis," Best's Review, Property & Casualty Edition (January 1992), 
pp. 15-20, 84. 
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extent that it does occur, the trend will be visible in the smaller 
end of the market rather than the "big ticket" arena. 

One implication of underwriters' frustration with the 
distribution system is a trend to seek ways to communicate 
product information directly to the insured clients. This 
inclination to "reach over the heads of the brokers" will become 
more common in the years ahead. This should not be confused, 
with developing a corporate infrastructure that would allow 
markets to fully seive clients directly. 

The discussion about "taking the function in-house" is 
mirrored by some corporate clients who seek efficiency and cost 
reduction by attempting to eliminate their reliance on brokers. 
However, in the U.S. this trend may be overstated. It is difficult 
to envision many organizations dedicating corporate staff to the 
specialized task of dealing with the markets around the world 
and with product and pricing, as well as knowing when it makes 
sense to buy and when to self-insure. Today's insurance industry 
is so fragmented that few corporations can suivey the markets 
efficiently. In addition, the trend in corporate America to 
"downsize" and eliminate staff positions suggests the continued 
decision to "buy rather than make" with respect to insurance 
intermediary functions. 

Pressures On Broker Income 

In addition to all of the factors discussed above, there is an 
additional analysis that is useful in understanding the persistent 
soft market which produces lowered commission income for 
brokers, particularly in the U.S. Many insurers are not 
adequately recognizing losses in current prices and, therefore, 
are not pricing sufficiently. Although this is a very difficult 
hypothesis to test empirically, one can look at insurers' reported 
losses on income statements. Losses incurred include three types 
of losses: (1) losses paid, (2) known but not yet paid losses and 
(3) an estimate of losses that are yet to be reported, known as
incurred but not reported losses (IBNR).
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Insurers deduct losses paid from income when calculating 
net income. Because losses incurred include an estimate of both 
the amount of reported losses and IBNR to be paid, insurers may 
miscalculate their reported income. When the price of insurance 
is relatively "soft" (the current situation), managers can continue 
to lower prices by understating the losses incurred on their 
income statements. The error can be recovered over time, 
assuming that insurance prices increase and the market 
"hardens." 

One can look at the growth rates in premiums collected and 
losses paid in the United States for some evidence of under- or 
over-reporting of losses incurred. For example, the premiums 
collected and losses paid from 1986 to 1990 were: 

Premiums collected Losses pald5 

1986 $172.3 b 106.0 

1987 190.2 115.0 

1988 107.9 132.8 

1989 206.7 144.7 

1990 216.4 157.3 

One could assume that growth rates in these two areas 
should be approximately the same-that is, premiums should 
grow based on losses incurred. However, because an insurer can 
receive premiums on losses to be paid in the future, premium 
growth does not have to match the growth in losses incurred. In a 
stable environment, an equilibrium relationship would be 
established, and the growth rates would be similar. Because 
many factors influencing losses are changing, of course, one 
cannot stipulate what the exact relationship should be. However, 
looking at the growth rates, one can see that losses paid have 
been growing faster than premiums collected. 

SBest' s Aggregates and Averages, Property & Casualty Edition, A.M. Best 
Company: Oldwiclc, NJ (1991), pp. 134-137.
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While fillTI conclusions are not possible, the data support 
the notion that losses incurred may not be reflecting the 
commensurate growth in claims. Consequently, either the price 
of insurance is not sufficiently high, or it was too high before. 

This trend could indicate that companies are not going to 
raise prices in response to market forces that might otherwise 
lead to price increases. This would mean that the commission 
base for brokers is not going to grow as one might have 
expected. 

Other structural factors play a role in pressuring broker 
income. Historically, insurance companies were set up on an 
inefficient organizational basis. Thus, brokers who were 
organized to deal with those companies were also generally 
inefficient in their structure. Additionally, brokers are coming to 
realize that they have done a poor job of understanding 
profitability on a client-by-client basis. Some have sought 
business on which they lost money without even knowing it. 

The result of all these factors is that brokers now have to 
spend more money to overcome inefficiencies to accomplish the 
work necessary to earn the same commission dollars. This has 
eroded profit margins significantly. 

Finally, insurance carriers will continue to require more 
expeditious premium payments, which reduces broker 
opportunities for profits on interim use of the money. The result 
of these combined pressures is a rise in brokers' costs and 
squeezing of margins. 

Combining Intermediary Functions In One Company 

Client service requirements have led larger, integrated 
brokers to establish or acquire operations serving each segment 
of the market. The impact of wholesale and retail broker 
affiliation on commissions depends on the market. But one can 
predict that as more retail brokers become affiliated with 
wholesale brokers, it will become more likely that competition 
will result in more efficiency and better quality service. 
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Serving Changing Cllent Needs 

Alexander & Alexander was started in 1899 by two cousins 
in Clarksburg, West Virginia. The company began to grow in 
1902 by serving the nearby growth industries of the day-coal, 
oil and railroads. Company lore has it that when one of the 
cousins wanted to obtain the B&O Railroad account in 1914, he 
learned that B&O would work only with local offices. The result 
was that he rented office space across the street from B&O in 
Baltimore, Maryland and won the account. 

This story points to a determination to respond to the 
client's needs. In the previous century, that determination rested 
on one's ability to be "right around the comer." In the next 
century, that determination is likely to involve one's ability to be 
"right around the world." Accordingly, A&A and other leading 
intermediary firms have established offices all over the world. 

The business, of course, is much more complicated today 
than it was in 1899. One key reason is the change in the risk 
management function. Historically, those whose sole 
responsibility was to arrange the insurance for a corporation 
frequently were titled "insurance managers" and were called 
"insurance buyers" by the trade. 

The current description of this job, "risk manager," reflects 
the fact that this function is no longer simply "buying insurance." 
The risk manager of tomorrow increasingly will reflect 
familiarity with advanced formulas for identification, 
measurement, control and financing of risks-the building 
blocks of the profession. Risk managers of the future will have 
advanced degrees in management, accounting or finance; and 
they will use a new approach to risk management planning that is 
more systematic and strategic. 

For intermediaries, the implications are enormous. 
Corporate clients are reevaluating the quality of services they 
receive at all levels, while simultaneously redefining the services 
they want. 

11 
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For many risk managers, the emphasis in the future will be 
less on buying coverage and more on financial management 
techniques allowing companies to avoid cash flow and 
earnings/share surprises. This approach often involves 
unbundling traditional insurance products and services, reducing 
coverage by using higher deductibles and developing a variety of 
internal "insurance" capabilities. Certainly larger clients will 
look toward more complicated, innovative forms of risk 
treatment such as captive management and pooling 
arrangements. 

Brokers who define their function by historical standards, 
as discussed at the outset, will simply be by-passed in many 
client sectors. The future of the insurance intermediary, in one 
sense, will simply "belong" to those intermediaries who 
understand the need to adapt to changing client demands. One 
useful way to understand the emerging broker role is to 
recognize the need to become part of each client's overall cost­
containment effort. 

For example, in the U.S. corporations are experiencing a 
crisis in workers compensation claims. In this climate, clients 
expect brokers not just to supply the lowest possible rates, but 
also to provide programs to make the workplace safer and reduce 
injuries. Services of claims auditing, loss forecasting, risk 
assessment, claims consulting and loss control engineering must 
supplement, and indeed in the long run are frequently more 
valuable than, an insurance proposal or price quotation. 

The workers compensation area is just one example of how 
the actual purchase of insurance becomes a by-product of a 
"value added" approach by a sophisticated intermediary. Oearly, 
the broker's role of the future rests less on the ability to effect 
transactions for a commission and more on the ability to provide 
financial counsel to clients. 

With these changes in the risk management function come 
changed reporting relationships around the world. A 1990-91 
survey by the Manchester Business School found that in the 
United Kingdom the degree to which individual risk managers 
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have autonomy to select a broker is limited. The larger company 
is likely to have a separate risk{msurance department and a board 
of directors that takes direct interest in broker selection. Boards 
are more involved in considering recommendations which both 
will apply on a worldwide basis and will involve alternative risk 
financing. 6 

Perhaps more importantly, the changes in the risk 
management function mean that insurance buyers will have more 
"tools," i.e., more options, than ever before. Accordingly, if 
pricing cycles were to change abruptly as they have in the past, 
many clients would not necessarily have to pay the price. 
Instead, they would have an ever-broadening array of risk 
management options beyond traditional insurance markets. This 
should help moderate pricing "spikes" and will delay hardening 
of the markets to varying degrees around the world. 

In addition, the emerging relationships with clients mean 
that large intermediary firms may revise the way they are 
organized. Specifically, the larger firms are likely to center their 
operations on clients and sectors of the economy where they 
have valuable expertise, rather than on geographic areas. 

All of these changes and trends point in the direction of an 
intermediary function that is "relationship-driven" rather than 
"transaction-oriented." 

How lntennedlarles wlll be Compensated 

In most service industries, income streams have become 
less tied to transactions and more to relationships. This has long 
been the case in accounting, for example. "Relationship pricing" 
generally implies fee income rather than "transaction" income, 
and this will be the wave of the future for insurance 
intermediaries. 

Predictions in regard to commission income vary, and the 
percentage of a broker's income that is derived from 

6usummary of Findings Buyer Attitude Survey 1990/C)l," Financial Services, 
University of Manchester: West Manchester, U.K., p. 6. 
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commissions will depend upon the type of client served. But one 
can safely predict a decline in commission income and an 
increase in fee income for large intermediaries, particularly those 
serving a sophisticated, global clientele. 

The adjustment in how intermediaries operate may be 
significant. Over the long term, however, the trend toward fee 
income has some advantages. Among them, fee income tends to 
"smooth out" revenue streams, making intermediaries less 
dependent upon market cycles. In addition, as relationships are 
built for the longer term, they may become more solid. 
Furthermore, although broking profit margins historically have 
been admirable, so too have margins in well-run consulting 
businesses, which increasingly will become the model for 
intermediaries. 

Brokers who are hoping for the next U.S. market cycle, 
accompanied by an increase in insurance pricing, may have a 
very long way. As indicated above, the duration of the current 
soft market suggests a changing structure for insurance pricing. 
There is no shortage of global insurance capacity, and none is 
forecast. Since 1970, for example, property/casualty 
commissions have been based upon only 4.5 years of increasing 
prices and over 15 years of relatively soft prices. 

In addition, as indicated previously, underwriters and 
clients can be expected to negotiate commission rates and fees if 
they are subjected to price spikes. Furthermore, as the business 
has become more global, with easier access to markets around 
the world, the cycle tends to become moderated, since global 
markets are unlikely to harden simultaneously. 

Globalization and Consolidation 

The future of insurance intermediary, for large participants 
in the business, will involve dramatic increases in globalization 
and consolidation. They will go hand-in-hand. 

In the next ten to fifteen years-by the middle of the next 
decade-the intermediary business will be dominated by perhaps 
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five to seven large companies. Each will have significant "global 
reach" and expertise. Of the top 20 brokerage firms operating 
today, fewer than half will remain in their current form of 
organization. 

Such predictions should not be misunderstood. The 
prediction of a handful of global giants does not mean that the 
rest of the firms, their people or their client relationships 
somehow will disappear. 

Instead, intermediaries will witness combinations through 
mergers, acquisitions and other forms of affiliation. This will 
allow service providers to enjoy economies of scale and to find 
resources necessary to serve the clients of the future. 

Large U.S. insurance brokerage houses already have 
established a major presence in the European Community. This 
is especially notable in the United Kingdom, where several 
major U.S. brokers have gained direct access to the Lloyd's 
market. The reverse is true as well, because large U .K. brokers 
also have established presences in the U.S. 

The global brokers' knowledge of the international 
underwriting markets is essential for serving larger clients. In 
addition, although smaller and mid-sized clients often do not 
perceive the benefit of dealing with a global broker since they do 
not think about their insurance needs in cross-border terms, they 
too can benefit from the access to world markets that is available 
through brokers with global reach. 

The majority of the larger global brokers may be based and 
organized in the U.S. In contrast, the trend is toward expansion 
of European-based insurance giants such as Allianz, Generali 
and UAP. So the underwriters of tomorrow may be based across 
the oceans from the intermediaries. 

Similarly, European companies continue to dominate both 
international and U.S. reinsurance markets. U.S. providers of 
reinsurance have been content to concentrate in the domestic 
market. The largest U.S. reinsurer, General Re, obtained only 
about 5 percent of its premiums abroad in the late '80s, for 
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example. This compares with 90 percent for the Swiss 
Reinsurance Company or about 70 percent for the largest British 
reinsurer, Mercantile & General. However, most of the major 
U.S. reinsurance companies have a presence in London, Zurich 
or Brussels, reflecting the inherent international aspect of the 
reinsurance business.7 

In the emerging global insurance environment, small- and 
middle-market and "niche" brokers will not necessarily 
encounter financial difficulty. Some will prosper, particularly if 
they select the proper market niches and abandon the goal of 
"becoming all things to all people." 

The large intermediaries can be expected to continue 
competing for relationships with the multinational corporate 
clients. This reflects the investments most of them have made in 
building their global networks. Only large brokers will have the 
capital, personal and resources necessary to specialize in 
numerous industries internationally. Their multinational clients 
more than ever will need professional and independent advice to 
explore, design and implement alternatives to the dominant 
insurers' offerings. 

Relevant literature is full of descriptions of the large, global 
brokers. Independent intermediaries are described as having the 
ability to offer a range of impartial services, including 
professional counsel, risk strategy alternatives, access to world 
insurance markets, risk management systems and detailed 
knowledge of managing risk and insurance programs. 8 

Those brokers that are considered truly global will need 
broad product lines and full-service capabilities; expertise in 
selected products and services; economies of scale that lower 
costs by centralizing key operations; market power and clout 
with underwriters; innovative financing alternatives; unique 
positioning to service multinationals, including access to Lloyd's 

7Westergrcn, pp. 24-25. 
8Stacy Shapiro, "Panelists Divine Different Futures for Marketplace, " Business 

Insurance (October 28, 1991), p. 3. 
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underwriters; large international service capabilities; longevity 
and staying power in markets; local staff; and expertise and 
innovative services.9 

Beyond the attributes listed in the literature, however, the 
global intermediary will need to be able to provide a "seamless" 
level of service with "invisible" geographic barriers. The 
international broker must be ready to deliver service to clients 
wherever it is needed, so that location in no way determines 
quality or value of the service. A risk manager for a huge, global 
company wants to be able to rely on the same excellent service, 
whether dealing with an individual broker in Omaha or Paris. 
Success or failure in delivering this seamless service will make 
or break a company. 

At the same time, intermediaries will find it necessary to 
accommodate cultural difference. Although the world economy 
is harmonizing, the legal and economic environment in 
individual countries will remain different to a great extent, even 
after the European Community merges into an integrated single 
market 

The Pacific Rim 

In Asia, for example, the broker will find it extremely 
important to learn the customs of the various countries. 
Differences of language, tradition and mentality will persist, all 
of which play an essential role for the insurance business. 

The pace of the growth opportunities for intermediaries will 
vary around the world. In Asian markets, once tightly regulated, 
one now finds an attractive opportunity for the brokerage 
industry. While there is disagreement among experts as to the 
extent that the consulting arrangements will be utilized in these 
regions, intermediaries should be able to earn substantial income 
for their work. 

9 Allen Mottur, "Little Room for Euphoria," Besl' s Review (March 1987), p. 20. 
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Singapore presents an open market for intermediaries, 
having no restrictions on ownership or access to local business. 
Intermediaries have approximately a 20 percent share of the 
market but a big share of the top-end business. Intennediaries are 
normally tied in with large conglomerates or banking groups. 
Here, too, reinsurance brokers are very active and are totally free 
to import or export premiums. 

Japan, on the other hand, is closed to intermediaries. The 
exception to this is international non-Japanese business. Local 
domestic business is on a direct basis with underwriters with no 
opportunity for intennediary activity. The only opportunity for 
intermediaries in Japan is through reinsurance broking for the 
major Japanese insurers. 

The Japanese market is unlikely to become broker-oriented 
in the near term, but it may present an enormous long-term 
opportunity. Although alternative risk financing practices such as 
captive insurance companies are coming into the market, the 
Japanese insurance industry is very protective of its domestic 
market. Given the fact that there are no real "Japanese" brokers, 
opening the market up to brokers would mean allowing a major 
inflow of foreign-owned entities into the insurance industry in 
Japan. 

The U.K. broking industry recently has been pushing for 
Japan to open its market, but the prospect is not for near-term 
success. On the other hand, the practice of Japanese corporations 
using brokers for their overseas business may begin to affect the 
Japanese market's non-use of brokers. 

Korea is also closed to intermediaries, except for local 
Korean agents who are allowed to represent only one insurer. 
Foreign intermediaries are not allowed into the local market but 
can establish liaison offices to look after their multinational 
clients' interests in Korea. This situation is changing, and we 
understand that a license has been granted to one foreign broker. 
A&A also has a license pending. 
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With the tearing down of old insurance company pool 
arrangements and the allowance of foreign entities to own equity 
in local agencies, the Korean market is beginning to show signs 
of opening. As this process becomes more accelerated, Korea 
slowly will become a more broker oriented market. However, 
currently the major opportunity for intermediaries is through 
reinsurance of the Korean insurance companies. 

In India, insurance is sold on a direct basis through four 
state-owned insurance companies; and there is no access for 
intermediaries. The only opportunity for intermediaries in the 
Indian market is through reinsurance of the four national 
companies that generally spread their business amongst four or 
five international brokers. However, the situation could change 
very quickly with the Indian government realizing the benefits of 
an open market and with the re-entry into the market of such 
major multinationals as IBM and Coca-Cola. India appears to be 
willing to consider a full open-market capitalistic approach in an 
effort to attract foreign invesunent and to earn hard currency. In 
this regard, insurance broking possibly may have a role over the 
next two or three years. 

Europe 

Most large brokers have their eyes on growth potential in 
Europe. While today European insurers are less "intermediary­
driven" than in the U.S., in the future brokers are likely to be 
highly compensated as the risk management discipline becomes 
more widespread. In addition, while the trend toward consulting 
relationships has developed haphazardly in the U.S. over the past 
20 years, it probably is going to penetrate Europe more 
forcefully. 

Currently, Europe is in a downward pricing mode that 
probably will continue because of the lifting of trade restrictions, 
which are causing clamor by businesses and an increase in 
competition. 

The emerging frontier-free single market system in Europe 
undoubtedly will increase the importance of cross-border 
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insurance coverage within commercial businesses. In this 
atmosphere, insurance intermediaries will play a vital role in 
promoting cross-border competition and in protecting consumers 
as they are offered a wider range of competing products in the 
single market.10

In February of this year, the European Commission took 
action that reflects this widely-held belief that the advice of 
qualified intermediaries will be increasingly important in the 
future. The Commission issued a directive asking EC member 
governments to report by the end of 1994 on the measures they 
have taken to lay down minimum standards for insurance brokers 
and to make sure that any links between brokers and insurance 
companies are disclosed. Germany and Denmark have no 
legislation covering insurance intermediaries, and the position in 
other countries varies enormously. 

The Commission reserved the right to propose binding EC 
legislation if its recommendations do not produce results. These 
recommendations urged action in three areas: 

• 

setting minimum qualifications for all intermediaries (these 
can vary according to the type of product involved), 

ensuring that consumers know whether a broker is 
genuinely independent of a particular insurance company 
(intermediaries must disclose any direct legal or 
commercial links with companies and publish details of 
how their business is spread among insurers) and 

• setting up a compulsory registration requirement for all
brokers.11 

Insurance broking in the European Community is changing
rapidly and extensively. Opportunities exist in Europe for 
brokers who already have developed a strategy to take advantage 
of the freedom of services. It will be difficult for smaller brokers 

IO"EC 92 - On the Way To a Common Insurance Market," Swiss Reinsurance 
Corporation; Zurich, Switzerland (January 1991, p.7. 

11"Stony Path lo Consumer Choice," The Financial Times limited, World
Insurance Report (February 14, 1992), p. 5. 
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to compete unless they have a physical presence in continental 
Europe. 

The European market is now larger than the North 
American market Other than the U.K. and the Netherlands, it is 
considered relatively "underbrokered." This offers major 
opportunities. 

Latin America 

In Latin America, brokers will continue to be the leading 
creative force in the industry. It is only in the last several years 
that the Latin American countries, with the one major exception 
of Brazil, have emerged from strict tariff rating, mandatory 
policy forms, and in many cases, compulsory reinsurance 
cessions to state reinsurance monopolies. 

Some of these new markets are in practice much freer than 
those in the rest of the industrialized world. The new liberalized 
markets foster competition and, as a result, creativity. This came 
about because brokers were able to demonstrate to local 
authorities that the tariffs did not adequately provide for the 
requirements of some national and multinational clients. At the 
same time, ·Some local brokers developed expertise by working 
with wholesale brokers in the U.S. and London on very large 
state-owned companies which, for one reason or another, were 
exempt from the tariff schemes. 

It is not surprising, then when the liberalizations came, the 
major Latin American brokers constituted that segment of the 
industry which was most aware of modem insurance and risk 
management practices common in the remainder of the 
industrialized world. Today, Latin American intermediaries are 
using this knowledge in the new competitive environment to 
maximize coverages and costs for both existing and prospective 
clients. Brokers will continue to be the leading creative force, at 
least for the commercial and industrial segment of the insurance 
buying public in Latin America. 
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Technology 

The intermediary business is both a people business and an 
information business. It is based on the need to gather, 
"massage," manipulate and transfer information. Those 
information functions are at the heart of the intermediary's 
accounting, consultative and transactional functions. In each, 
emerging technologies are reshaping the business. 

Technology already plays an important role in the 
insurance industry. It aids in the global analysis of investment 
opportunities and the placement of insurance company 
investment funds in many types of financial markets. In addition, 
advanced technology makes possible increasingly sophisticated 
risk evaluation, which, of course, always has been dependent on 
the modeling and prediction of disasters, using a large data base 
of historical experience. The international insurance market is 
also highly dependent on modern telecommunications for 
keeping track of global risks, safety conditions and potential 
disasters. 

Technology also is revolutionizing both marketing and 
underwriting methods. For example: 

• instant access to information and the ability to exchange
that information quickly through on-line access to manuals,
rates and electronic mail networks linking an underwriter
with agents, brokers and even its insureds;

• laptop computers that make it possible for an intermediary
to have access to the rating and pricing information needed
to issue a policy right in the customer's office; and

• on-line searches and instant responses via electronic mail
about an underwriter's posture toward a certain type of
business. 12 

12oavid A. Kocher, "Managing For Profit: Short-Tenn Profitability vs. Long­
Tenn Survival," paper presented to the International Insurance Society, Inc.: San 
Francisco, CA (1991), p. 149. 
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Enhanced information technology may result in a flattening 
of the property/casualty cycle. Insurers will be better able to 
compare quickly prices to developing costs and to make timely 
strategic and pricing decisions. t3 

Technology also enhances the industry's ability to conduct 
business internationally, as the evaluation of risk and the 
powerful marketing tools of technology become increasingly 
available on a worldwide basis. Improved technological 
communications have made new international markets possible. 

In 1991, for example, a trade association for 4,200 U.S. 
independent insurance agents proposed a direct link with a U.S.­
based Lloyd's operation. It would underwrite initial insurance 
applications for specialized insurance needs (surplus lines) and 
give participating agents a price quotation and acceptance or 
rejection of a risk within 48 hours. 

Other technology-led innovations include a proposal by the 
Chicago Board of Trade (CBOT) to develop an insurance futures 
market, which may become a supplement to traditional 
reinsurance. The CBOT has apportioned $1 million to study the 
project and aims to open a homeowners insurance futures market 
late in 1992. In 1993, the CBOT plans to launch a health 
insurance futures market. 

The idea of a paperless global insurance industry brought 
about by advancing computer technologies took another step 
forward with four of the world's leading reinsurance 
organizations agreeing to establish a joint venture task force to 
develop common electronic data interchange standards and 
standard messages. The joint venture was formed to create 
internationally recognized standards via the United Nations 
Electronic Data Interchange for Administration, the Commerce 
and Transport Standards Committee and the American National 
Standard Institute. 

13Ibid. 
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The joint venture marks an acceleration in the progress of 
international electronic communications networking in the 
reinsurance and insurance fields. The envisioned standards, 
accessible by reinsurers, insurers and intennediaries, will allow 
applications in such areas as placement of business and claims 
on a global basis. 

While utilization of technology is expected to relieve some 
cost pressures on brokers, the need to invest in, recruit and train 
people who are comfortable with advanced systems remains a 
challenge for industry leaders. 

People 

Historically, intermediaries were recruited into the 
insurance business based upon personal relationships, family ties 
and other personal links to the profession. More so than in most 
business, the client and decision maker was one person at a 
company. The need to develop personal relationships-on or off 
the golf course-was a key element in broking success. 

As this paper has demonstrated, however, the global 
business and technological changes in the insurance and 
intermediary industries are presenting a totally different business 
climate. In the brokerage business there always will be a point of 
sale and a key decision-maker, but the tools of the trade seldom 
will be a putter and a club membership. As risk managers 
continue to become more sophisticated, intennediaries will have 
to recruit, invest in and train people skilled in a wide variety of 
disciplines. "Who you know" will give way to "what you know." 
The trend toward staffing from insurance carriers will lessen. 

The industry needs people with qualitatively better skills 
and superior technical training. Although the insurance industry 
will have to compete for the best and brightest students with 
advanced degrees, the current glut of MB As in the midst of the 
current global economic slowdown should make recruitment 
easier. A reduced head-count in financial services creates a 
relative advantage for brokers seeking to recruit, though this 
factor will be cyclical and not long-term. 
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While in the U .K. insurance broking is an honorable 
profession, in the U.S. intermediaries need to combat the 
perception of brokers as commission-driven "salesmen." Those 
global brokers who understand the future as outlined in this 
paper should have little trouble demonstrating the need for 
personnel with a variety of advanced consultative skills. 

The focus on recruiting from a broader segment of society 
will be complemented by a significant increase in training 
programs and continuing education in order to "grow" 
intermediaries of the future. Commitments to education/training 
programs by large, global brokers will dwarf prior efforts. One 
can expect to see the equivalent of in-house universities managed 
by the larger firms so that they can keep pace with developments 
across client segments and around the world. In addition, 
increasing emphasis will be placed on promoting professional 
standards and ethical conduct.14 

These programs will represent part of the effort to 
strengthen quality and excellence among intermediaries. 
Ironically, the importance of this goal will be underscored by the 
growing trend of launching lawsuits against brokers . 

Litigation and Llablllty 

The liability crisis in America, once only a concern for 
select business interests, has become part of the public 
dialogue-and with good reason. It has caused brokers to worry 
about the spectre of lawsuits in previously unheard of 
circumstances. And while the litigation explosion in the U.S., 
which shows signs of mushrooming offshore as well, may create 
certain kinds of business opportunity for intermediaries, there is 
a growing recognition that abusive litigation is a common place 
factor in daily economic life. 

Litigation abuses challenge principles of fairness that the 
justice system is supposed to protect, damage the U.S. 's ability 

14Robert H. Moore, MEthics and Risk Management," Risk Management (March
1992, pp. 85-92. 
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to compete against other economies and ultimately erode the 
quality of American life. The litigation explosion and the success 
or failure of effort to curb it bear directly on the role of the 
insurance industry in the decades ahead. The trend toward 
expanded liability of some industries in the U.S. is undeniable 
and alarming. 1s

The problem stems from the distortion of a system which 
was set up to ensure redress for victims of genuine harm. 
Increasingly, the guilt or innocence of the accused bears little 
relevance to the disposition of liability suits. Given the potential 
burden of the discovery process, the cost of proving one's 
innocence in court can be prohibitive. When legal fees can 
exceed the potential judgment, the financial incentive to settle 
out of court and be rid of a lawsuit-whether one has done 
anything wrong or not-may be enormous. In addition, 
defendants know only too well that juries can be inclined to 
award large damages out of sympathy for a plaintiff. 

Pressure to settle without trial is multiplied by the doctrine 
of joint and several liability. It holds that a defendant can be held 
liable for the full amount of the damage, even it that defendant is 
deemed responsible for only a small percentage of the damage. 
To exploit this doctrine, plaintiffs routinely name a number of 
peripheral defendants, such as outside directors and auditors, 
whom they assume to be financially strong and well-insured. 

An ironic element of the liability environment is that the 
system generally fails to serve the purpose for which it was 
created-namely, compensating injured victims. In fact, 
victorious plaintiffs typically recover only 20 to 50 percent of the 
damages awarded them. 16 The rest goes to pay plaintiffs' lawyers
and court costs. 

Much of the discussion of the liability crisis has centered 
on product liability. Horror stories abound. For example, a textile 

ISGcorge Priest, "The Current Insurance Crisis and Modem Tort law," Yale law 
Journal, 96 (1987), pp. 1534-1536. 

l6P,oduct Liability Verdicts and Case Resolution in Five States, General 
Accounting Office: Washington, DC (1989), p. 7. 
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machine manufacturer that had been in business since 1830 was 
forced to close its doors in the 1980s after defending against 36 
product liability claims. One of those claims was for equipment 
that had left his plant in 1895. 

There is an equivalent pattern of abuse in the area of 
securities litigation. A relative handful of predatory law firms are 
bringing literally hundreds of class-action suits alleging 
securities fraud. The targets of these suits are companies whose 
stock prices rise or fall sharply. Some plaintiffs' attorneys 
literally scan the securities markets for a volatile stock, then sue 
the company for fraud-with no other evidence than the swing in 
the stock price. In many cases, they actually have to shop around 
for a shareholder willing to serve as a plaintiff. 

For target companies, it's a Catch-22. If the stock goes 
down, they get sued because they allegedly inflated expectations. 
If the stock goes up, they get sued for not properly advising 
investors of the potential gains. They even get sued for saying 
nothing. Once again, the pressure to get rid of the suit without 
trial and get on with business can be overwhelming. An 
unusually high 98 percent of class-action securities fraud suits 
are settled out of courr.11 

All legal theorizing aside, a system that has parties paying 
for damages they never caused does not pass the common-sense 
test of fairness. The issue is not just fairness, though; the impact 
of excessive liability is devastating to some companies. Product 
liability costs for U.S. manufacturers are from three to eight 
times higher than those of their competitors in Europe and 
Japan.is 

In 1989, 18 million civil suits were filed in state courts in 
this country. Of that, about 2.5 million involved contracts and 
wrongful acts.19 The money American businesses spend to

17William Tucker, "Shakedown?" Forbes, vol. 148 (August 18, 1991), p. 98.
18R.W. Sturgis, Tort Cost Trends: An International Perspective, Tillinghast: 

Simsbury,CT(l989),p.12. 
l9Milo Geyelin, "Quayle's Data in Proposed Reform of Legal System Called 

Misleading," Wall Street Jowrnal (February 4, 1992), p. B7. 
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defend against and settle lawsuits, no maner how frivolous, is 
money that could have been used to hire and train workers, 
perfonn research and development, buy plants and equipment­
in short, fuel America's international competitiveness.20 

A recent Conference Board survey of chief executives 
argues that the threat of lawsuits caused 47 percent of companies 
to drop one or more product lines, 25 percent to end research 
programs and 39 percent to withhold new products from the 
market.21 

U.S. sporting goods manufacturers have stopped making 
hockey equipment. It now comes primarily from 
Czechoslovakia, Sweden and Canada. Similarly, trampolines 
now must also be bought from non-U.S. sources.22 In addition, 
the number of American phannaceutical companies producing 
contraceptives has decreased from 13 in the early 1970s to two in 
1988.23 

A potential chilling effect on the innovation that lies at the 
heart of American economic growth poses frightful implications 
for the future of U.S. international competitiveness. The threat of 
potential litigation has driven many players from the field. To the 
extent that non-U.S. competitors filled the void, those countries 
reaped the benefits of jobs, growth and tax revenues. 

The impact of the liability burden is not felt merely in 
macroeconomic tenns; it can affect the average citizen's daily 
quality of life. The most obvious manifestation is higher prices 

20Questions and Answers About Tort Reform, American Tort Refonn 
Association: Washington, DC (1991). 

2lsee E.P. McGuire, The Impact of Product liability, Report No. 908, The 
Conference Board: Washington, DC (1988). 

221..any McLain, vice president of Rawlings Sporting Goods Co. on behalf of the 
Sporting Goods Manufacturers Association, statement to the Senate Committee on 
Commerce, Science, and Transportation Subcommittee on Consumers: Washington, DC 
(1987), pp. 64-70. 

23E.B. O'Connell, "The Crisis in Contraception," Technology Review (May/June 
1987), p. 47. 
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for goods and services. The billions24 per year spent in tort costs 
in the U.S. are ultimately borne by the consumer. 

Medical care is a prime case in point. The costs of 
defending against and settling lawsuits make up 90 percent or 
more of the price consumers pay for many vaccines, for 
example. Lederle Laboratories, now the only remaining 
American manufacturer of DPT (diphtheria, pertussis and 
tetanus) vaccine, increased the single dose cost of the vaccine 
from $2.80 in 1986 to $11.40 in 1987, primarily because of 
increased product liability costs.ZS 

The insurance industry, of course, recognizes that 
aggressive litigation has sensitized the client base to its insurable 
risks. In addition, there is little doubt that it will make brokers 
even more "careful" and more attentive to the need for 
continuing excellence. 

Yet aggressive litigation quickly reaches a point of 
marginally decreasing returns. Few would argue that a system 
which exposes innocent parties to crushing liability, with 
detrimental effects throughout the economy and society, is 
serving the common good. Such a consensus among a broad 
spectrum of U.S. companies has been ghoroughly documented in 
recent years by A&A 's annual Risk Management Survey. 26 

The 1992 survey marked the fourth consecutive year that 
respondents vented their frustration with America's civil justice 
system. Corporate executives are deeply concerned about finding 
a better method to mete out justice-one which would result in 
more consistent and rational court awards that compensate those 
who have suffered the greatest damage.21 

24srurgis, p.1. 
2S"Impact of Product Liability on the Development of New Medical

Technologies," American Medical Association Resolution 6 (A-87), Proceedings of the 
House of Delegates, 7th Annual Meeting (1988), p. 10. 

26Stacy Gordon, "Work Comp Problems, Health Care Costs Worry Risk
Managers," Business Insurance (March 30, 1992), pp. 1, 161. 

27"National Risk Management Survey: 1992" A&A Government & Industry 
Affairs Inc. and Radford Associates: Washington, DC (March 1992), p. 7. 
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Given the fact that the majority of American legislators are 
lawyers, the outlook for systemic reform is not promising in the 
near term. Accordingly, the impact of unpredictable court awards 
in the United States will continue to cause fluctuations in 
insurance capacity and price, as well as to create exposure for 
businesses and organizations of all sizes. 

Yet the problem is unlikely to be con.fined to the U.S. As 
other countries adopt various aspects of the American liability 
system, the same difficulties faced by U.S. businesses may 
spread abroad. In that case, these issues may need to be 
addressed on a global basis. 

Conclusion 

In summary, there is little about the business of the 
insurance intermediary that can be thought of in static terms. 
Change is evident throughout the industry and will remain fast­
paced for the foreseeable future. 

Pressures on the traditional brokerage business will 
increase as clients demand and reward a different type of value­
added service. Globalization and consolidation will continue, 
bringing profound implications for the technology and the people 
employed by intermediaries. 

All of these changes will take place in an environment of 
ever expanding liability. This will be particularly true in the U.S. 
where the litigation explosion is the harshest. 

On balance, future worldwide opportunities for insurance 
intermediaries will be significant. Those in our profession who 
will benefit most will be those who understand that the past is 
not necessarily a prologue to the future. 
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La Cour supreme du Canada : ses jugements 

recents en assurance* 

par 

Louis-Philippe de Grandpre .. 

Mr. Louis-Philippe de Grandpre, President of the Bar and 
former judge of the Supreme Court of Canada, quotes and 
comments on a number of recent court cases involving insurance 
companies versus policyholders. 

In an attempt to find judicial consistency, the author finds 
that certain decisions are questionable and concludes with 
critical comments. 

Pour preparer cette allocution, j'ai repris contact avec 
certains jugements recents de la Cour supreme traitant de 
certains aspects du droit des assurances. 

J'y recherchais un m conducteur. Malheureusement,je n'en 
ai pas trouve. Au contraire, il me semble qu 'ii y a contradiction 
flagrante entre 

• les arrets courants;

• les arrets recents et la jurisprudence classique;

• les arrets recents et le bon sens ordinaire.

Cette opinion n'est pas tendre pour notre tribunal de 
demi ere instance et il m 'appartient maintenant de la justifier. 
Permettez-moi de le faire ti b§tons rompus. 

• Allocution prononcee a l'occasion d'un dejeuner-causerie, le 28 octobre 1992. 
•• L'auteur, batonnier et ex-juge de la Cour supreme, est membre du cabinet 

d'avocats Lafleur, Brown. 
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Les decisions favorables a !'assure 

Le 13 septembre 1990, la Cour supreme, a l 'unanimite, 
confirmait la validite du contrat d 'assurance emis par la 
Canadian Indemnity a Canadian Johns-Manville Company, 
Limited1

• Yous vous souviendrez que ce contrat d'assurance etait 
invoque par la Johns-Manville pour obtenir de l 'assureur 
I 'indemnification dans les matieres d 'amiantose. De cet arret, je 
retiens pour I 'instant les points suivants: 

(1) Bien que l'assure ait !'obligation de declarer tous les faits
pertinents aux fins de !'evaluation du risque, cette
obligation ne s'etend pas a ceux que l'assureur est presume
connattre en raison de leur caractcre public et de leur
notoriete. C'est evidemment l'assureur raisonnablement
competent auquel refere le legislateur. Cet assureur
raisonnablement competent doit se tenir au courant des
renseignements relatifs a l 'industrie particuliere qu 'il
assure;

(2) L'assureur, dans un cas normal, n'a probablement pas a
faire une enquete speciale. Toutefois, lorsque l'assureur
accepte pour la premiere fois un genre particulier de risque,
s'il n'a pas ace sujet le degre de connaissances necessaires,
il doit par ses questions et son enquete acquerir le degre de
connaissances qui lui permettra de peser la proposition;

(3) Le devoir de bonne foi s'impose aux deux parties a un

contrat d'assurance, avec le resultat que l'assureur, dans
une matiere qui ne lui est pas familicre, ne peut pas
accepter un risque les yeux presque fennes pour ensuite
reprocher a l'assure de n'avoir pas devoile toute la
situation.

Un resultat, que je crois exactement contraire, a ete aneint
par le meme tribunal le 28 novembre 1991 dans l'affaire 
Coronation Insurance Co., c. Taku Air Transport Ltd.2 A. 

I [1990) 2 R.C.S. 549. 
2[1991) 3 R.C.S. 622. 
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l'unanimite, les sept juges repondent qu'en principe l'assureur 
peut invoquer la fausse representation meme lorsqu 'il etait en 
mesure de la connaitre. En resume, les juges ont ete d' avis qu 'en 
general le fait que l 'assureur est en mesure de verifier les 
affirmations de I 'assure en fouillant dans ses dossiers ou en 
faisant enquete ne releve pas !'assure de son obligation de tout 
devoiler. Comme le dit le juge Cory: « Quiconque demande une 
police d'assurance se voit imposer une lourde obligation de 
divulguer completement tous les renseignements pertinents.» 

Meme si un certain temperament a ete apporte a ces propos 
par quatre des sept juges, i1 reste qu'il me semble y avoir la un 
rejet de la theorie exprimee un an avant dans l'affaire Canadian 
Indemnity. 

Voila pour les representations. 

Qu 'en est-il maintenant de la relation entre proposition et 
police. A cette question, la Cour suprime, a repondu le 3 mai
1990 dans l'affaire Robitaille c. MadilP. A mes yeux, il s'agit 
d'un arret des plus surprenant qui cree pour l'assureur une 
obligation que le legislateur ne lui a pas imposee. Voici les 
grandes lignes de cet arret: 

L'assure Robitaille exploitait un etablissement Mtelier dans 
lequel etait installe un systeme d 'extincteurs automatiques. Au 
moment de la proposition, les representants des assureurs n'ont 
pas souligne qu 'un tel systeme devait etre entretenu 
regulierement. Lorsque la police fut livree a !'assure, elle 
contenait la stipulation que !'assure devait faire verifier ce 
systeme « au moins deux fois l'an par le representant agree du 
fabricant». 

Paree que ce texte n'etait pas contenu dans la proposition, 
la Cour supreme, cassant la Cour d 'appel, en vient a la 
conclusion que cette exigence ne peut etre imposee a I 'assure 
puisqu'elle n'etait pas mentionnee dans la proposition. La Cour 
dit vouloir appliquer !'article 1478 du Code civil, qui se lit: 

3(1990] l R.C.S. 985. 
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« L' Assureur doit remenre au preneur la police et une copie de 
toute proposition faite par ecrit. » 

Avec tout le respect qu'il faut avoir pour la Cour supreme, 
il faut souligner qu 'il y a la une mauvaise lecture de cet article 
2478. Une proposition d'assurance ne saurait etre aussi complete 
que le contrat d'assurance. Sans entrer dans le fin detail de la 
nature d'une proposition, il suffit d'affirmer qu'elle doit se 
limiter a la representation des faits physiques connus de !'assure. 
Si cette representation dans la police est modifiee, il y a la alors 
divergence qui donne naissance a !'application de !'article 2478. 

Par ailleurs, la proposition ne saurait donner la liste des 
engagements de !'assure. Si tels etait le cas, il faudrait que 
chaque proposition soit accompagnee du texte integral de la 
police a emettrc, ce qui rend a toutes fins pratiques la vie 
quotidienne des assureurs impossible sans d'ailleurs que !'assure 
soit mieux protege. En effet, si !'assure recevait au moment ou il 
signe sa proposition une copie du contrat d 'assurance a etre emis, 
il ne le lirait a peu pres jamais. 

Dans la meme foulee, savoir la relation entre la demande 
d 'assurance et le contrat emis, le juge La Forest, dans sa 
dissidence, dans l'affaire Scott c. Wawanesa Mutual Insurance 
Company4

, ouvre la porte a la theorie chere a certains 
universitaires, savoir la doctrine de "reasonable expectation". 

.. .in construing an insurance policy, the courts must be 
guided by the reasonable expectation and purpose of an 
ordinary person in entering such contract, and the language 
employed in the policy is to be given its ordinary meaning, 
such as the average policy holder of ordinary intelligence, 
as well as the insurer, would attach to it... 

Cette theorie ecartee par certains tribunaux d' appel a 
malheureusement ete suivie par d'autres. Je dis 
« malheureusement » parce qu 'elle fait fi de la doctrine classique 
qui n'est pas contredite par notre code et qui se retrouve dans les 

4
(1989] I R.C.S. 1445. 
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La Cour supreme du Canada 
ses jugements recents en assurance 

Louis-Philippe de Grandpr� 

deux extraits suivants tires de MacGillivray & Parkington on 
Insurance Law5. 

A court will not require the parties to have reached separate 
agreement on all the terms of the insurance, apart from the 
essential terms described above. 

When an applicant seeks insurance cover from particular 
insurers, he impliedly offers to take an insurance on the 
insurers' usual, or standard, terms of cover. 

Lancee sur cette voie, la Cour supreme a impose aux 
assureurs l 'obligation de dire au proposant quel est 1' eventail 
complet des produits offerts par l'assureur. S'il ne le fait pas et si 
1' assure se retrouve sans protection al ors que bien avise il en 
aurait achete une, l'assureur doit payer les pots casses, ayant 
commis une faute delictuelle. 11 est vrai que cette assertion se 
retrouve dans un cas ou l' assurance est statutairement 
obligatoire, mais la fa�n dont le tribunal s'exprime est tellement 
vaste que la porte est grande ouverte a tous les exces. Comme 
question de fait, differents tribunaux depuis lors ont affirme le 
principe que l'agent d'assurance et le courtier ont !'obligation 
d'exposer au proposant la totalite des possibilites d'assurance. 
L'arret auquel je refere ace moment-ci est Fletcher c. Societe 
d' assurance publique du Manitoba6

, un jugement du 22 
novembre 1990. 

Je viens de dire que cet arret de la Cour supreme a ouvert la 
porte a d'autres jugements. J'ai a l'esprit, entre autres, un arret 
de notre Cour d'appel en date du 7 mars 1991 dans l'affaire Baril 
c. L' Industrielle, cie d' assurance sur la vie 1, que je me permets
de resurner en deux paragraphes :

(1) L'agent a l'emploi d'un assureur, vu son obligation
generale de prudence et de diligence, doit, lorsqu 'un client
s'adresse a lui, lui souligner toutes les possibilites de

5MacGillivray & Parkington, Insurance Law, 8e edition (1988) pages 90 et 91 
n° 220. 

6[1990] 3 R.C.S. 191. 
7[1991] R.R.A. 196. 
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protection que lui offre la compagnie pour laquelle il 

travaille; 

(2) Dans le cas du courtier, la responsabilite va plus loin
puisque, entre celui-ci et son client, il y a une sorte de
contrat de services professionnels de conseil. Dans les
termes du juge Baudouin, le courtier « a pour mission de
placer le risque auprcs d'une ou de plusieurs compagnies
d 'assurance, de faire une selection et d 'orienter les choix du
client.» Aux yeux du juge Baudouin, le courtier est un
« authentique expert-conseil ».

Cette decision, tout comme l'arret de la Cour supreme, me
laisse songeur. La realite de la vie, vu le decloisonnemcnt decide 
par les autorites politiques, veut que !'assurance soit vcndue par 
des non-experts au-dessus d 'un comptoir. Si cette jurisprudence 
se maintient, le nombre de reclamations, done de litiges, va nous 
permettre de vivre grassement pour des annees a venir. 

Dans le domaine d 'assurance-incendie et de la clause 
hypothecaire, la Cour supreme a cru bon d 'innover. Le 4 octobre 
1990, dans l'affaire Panzera & al c. Simcoe & Erie compagnie 
d' assurance & al8 , dans une decision de 3 a 2, la Cour supreme 
affirme la regle suivante: le creancier hypothecaire protege par 
la clause hypothecaire a droit a l'indemnite d'assurance meme si 
la police emise au debiteur hypothecaire, police a laquelle la 
clause hypothecaire est attachee, est nulle ab initio. Cette 
decision est d 'autant plus surprenante qu 'elle va a l 'encontre de 
la jurisprudence massive de notre Cour d 'appel, la jurisprudence 
preponderante des tribunaux des autres provinces et l 'arret de la 
Cour supreme de 1903 dans l'affaire Liverpool and London and 
Globe Insurance Co. c. Agricultural Savings and Loan Co.9 Pour 
en arriver a ce resultat, la majorite invoque la science du 
professeur Bergeron et les decisions majoritaires des tribunaux 
americains. Je dois confesser n 'etre pas particulierement 
convaincu par ceue genealogie. 

8[1990] 2 R.C.S. 1029 (repertoril: Banque Nationale ck Grece (Canada) c. 

Katsikonouris). 

9(1903] 33 R.C.S. 94. 
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La Cour supreme du Canada Louis-Philippe de Grandpre 
ses jugements recents en assurance 

Meme lorsqu'ils refusent pennission d'appeler, les savants 
juges de la Cour supreme recrivent la jurisprudence. Le 26 avril 
1990, une requete en autorisation de pourvoi etait rejetee dans 
une affaire impliquant Le Groupe Commerce compagnie 
d' assurance & al c. 133294 Canada Inc. La question en jeu etait 
la suivante: Lorsqu 'un commerce est tellement deficitaire que 
quelques mois avant l'incendie !'edifice est achete pour 
100 000$, !'assure peut-il rereclamer 280000$ sous pretexte 
qu 'il s' agit de la valeur de rem placement, mo ins la depreciation? 
L'assure ayant reussi a convaincre en premiere instance le juge 
Letarte10 et en appel la majorite du banc11, les assureurs
demanderent a la Cour supreme d'intervenir en rappelant qu'en 
1923 dans l'affaire The Canadian National Fire Insurance 
Company c. Colonsay Hotel Company12, ce tribunal avait affinne 
que la valeur de l'objet pour !'assure etait sa valeur marchande 
au moment de l'incendie et non pas sa valeur de remplacement, 
moins depreciation. Le refus de la Cour supreme d 'intervenir 
laisse done dans les rapports judiciaires un arret de la Cour 
d'appel qui, a mes yeux, est a sa face meme mal fonde. 

Les decisions favorables a l'assureur 

Jusqu'a maintenant, nous avons vu la Cour supreme en 
arriver la plupart du temps a des conclusions favorables aux 
assures et fort dommageables pour les assureurs. Pour demontrer 
sans doute son objectivite, la Cour supreme a prononce, au cours 
de la meme periode, toute une serie de jugements rejetant les 
pretentions des assures. 

Le 16 octobre 1989, dans l'affaire Cumis Insurance Society 
Inc. c. Lejeune 13, la Cour a l'unanimite, par la voix du juge 
Gonthier, en est venue a la conclusion suivante: Si la police 
d'assurance couvrant un edifice stipule que la protection existe 
seulement « pendant qu 'ils (}es lieux) sont occupes seulement 

10(1988] R.R.A. 189.
11 [ 1990] R.R.A. 162.
12(1923] R.C.S. 688.
13(1989] 2 R.C.S. 1048.
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comme maisons d'habitation privees », il ya changement dans 
l'objet de !'assurance si une partie du local est louee a des fins 
autres que residentielles, en l'espece un endroit de recreation 
devant etre utilise a temps partiel sous le nom « La Maison des 
Jeunes ». 

La Cour, dans un texte tres court, fait les deux affirmations 
suivantes: 

(1) «Le risque qui s'est realise n'est pas celui vise par la police
d 'assurance » ;

(2) « Les faits revelent une exclusion du risque. »

Dans une seule page, la Cour en revient done a la
jurisprudence classique en la matiere sans toutefois citer une 
seule reference. II semble bien, toutefois, que des references 
nombreuses se retrouvaient dans le jugement de premiere 
instance rapporte a (1985) C.S. 608. 

Ce qui est surprenant toutefois c'est que le juge Gonthier 
prend une dizaine de pages pour discuter de l' « aggravation de 
risque» aux termes de }'article 2566 pour finalement dire qu'il 
ne s'agit pas d'un tel cas en l'espece. En d'autres termes, le 
jugement comprend dix pages d'obiter et une page de decision 
vraie. Cela ne me semble pas tres confonne aux principes et je 
dois confesser que, sur ce point, le juge Gonthier m 'a fort 
desappointe. 

Un autre exemple d 'une decision tres dure pour I 'assure se 
retrouve dans l'affaire Trust General du Canada c. X. Beton 
(1977) Ltee14

, une decision du 18 octobre 1990 ou la Cour avail a
examiner l'impact de !'article 2516 du Code civil sur les faits 
suivants: Si le proposant, avec sa proposition, paie environ 15 % 
de la prime et non pas 100 % comme l'exige I 'article, que sa 
proposition est acceptee, qu 'une police lui est livree et que 
quelques semaines plus tard l 'assureur accepte des versements 
mensuels, I 'assurance prend-elle effet retroactivement a la 

14[1990) 2 R.C.S. 1185 (repertoril: Trust Glneral du Canada c. Artisans
Coopvie, Societl cooperative d' assurance.vie). 

La Cour supri 
ses jugement.s 

livraison de 
ou l 'assure1 
egales? 

A cett€ 
Tant et aus: 
l 'assureur m 
douze men 
paiement co1 
que I 'assure 
au paiement 

J'avou 
des choses q 

De la 
manifeste ur 
question su: 
deux perso1 
assures, le 
couverture a
dans l'inceni 

En eff 
Wawanesa l 
prononcee 
malheureusc 
decision def: 

Mais l< 
des erreurs 
1991 trai tall' 
Company Qi 
Marchischu 
deux cas, I' a 
un montant 
l' accident. ( 

15[1989)
16(1991)
17[1991)



\SSURANCES 

tion privees », il y a  changement dans 
me partie du local est louee a des fins 
en l'espece un endroit de recreation 

s partiel sous le nom « La Maison des 

tte tres court, fait les deux affirmations 

realise n'est pas celui vise par la police 

ne exclusion du risque. »

1ge, la Cour en revient done a la 
:n la matiere sans toutefois citer une 
le bien, toutefois, que des references 
.ient dans le jugement de premiere 
c.s. 608.

1t toutefois c'est que le juge Gonthier 
es pour discuter de 1' « aggravation de 
1rticle 2566 pour finalement dire qu • il 
s en l'espece. En d'autres terrnes, le 
>ages d 'obiter et une page de decision
. pas tres conforme aux principes et je
ce point, le juge Gonthier m 'a fort

une decision tres dure pour l'assure se 
'rust General du Canada c. X. Beton
1 du 18 octobre 1990 ou la Cour avait a 
rticle 2516 du Code civil sur les faits 
avec sa proposition, paie environ 15 %
DO% comme l 'exige I 'article, que sa 
• qu 'une police lui est livree et que
ard l 'assureur accepte des versements
rend-elle effet retroactivement a la

·epertorie: Trust General du Canada c. Artisans
irance-vie).

La Cour supreme du Canada 
ses jugements recents en assurance 

Louis-Philippe de Grandpre 

livraison de la police ou ne devient-elle effective qu'au moment 
ou l'assureur accepte de diviser la prime en douze parties 
egales? 

A cette question, la Cour supreme a repondu comme suit: 
Tant et aussi longtemps qu'il n'y avait pas entre !'assure et 
l'assureur une entente quanta la division de la prime annuelle en 
douze mensualites, le paiement de 1000 $ n'etait pas un 
paiement complet de la prime de sorte que ce n'est que le 14 juin 
que !'assure a satisfait a !'obligation de !'article 2516 C.c. quant 
au paiement de la prime. 

J'avoue etre en complet desaccord avec cette vue etroite 
des choses qui nous ramene a la procedurite de 1830. 

De la meme fa9on, la Cour supreme me semble avoir 
manifeste une grande etroitesse de vue lorsqu'elle a repondu a la 
question suivante: Si une police d 'assurance-incendie cou:-re 
deux personnes ayant des inter€ts distinct� dans les obJ�ts
assures, le crime de l'une pennet-elle a 1 assureur de mer 
couverture a I 'assure innocent qui a tout de meme subi des pertes 
dans l 'incendie? 

En effet, le 8 juin 1989 , dans l'affaire Scott c. The
Wawanesa Mutual Insurance Company15, la  Cour supreme s'est 
prononcee en affirmant que le crime de l 'un doit 
malheureusement etre supporte par l'autre. C'est la une autre 
decision defavorable a l 'assure qui me laisse plus que songeur. 

Mais le plus grand succes de la Cour supreme dans la �o!e 
des erreurs judiciaires se retrouve dans deux arr€ts du 6 JUm 
1991 traitant de la prescription. Il s'agit de Travelers Indemnity
Company of Canada c. Andrew Clifford Maracle, Fils 16 et de 
Marchischuk c. Dominion Industrial Supplies Ltd.11 Dans ces 
deux cas, l'assureur avait reconnu sa responsabilite et avait offert 
un montant substantiel soit a son assure, soit a la victime de 
!'accident. Cet assure (ou la victime de !'accident) n'ayant pas 

15(1989] 1 R.C.S. 1445. 
16(1991) 2 R.C.S. 50. 
17(1991) 2 R.C.S. 61. 
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accepte le montant avant la prescription, la Cour supreme decide 
non seulement qu 'il ne peut pas reclamer plus que le montant 
offert mais qu 'il perd meme le montant offert. 

A noter que dans la deuxieme de ces causes, la traite 
representant le montant offert en reglement au blesse par 
l'assureur etait encore entre les mains du blesse lors de la date de 
la pseudo-prescription. 

A partir de ces deux arrets, il devrait y avoir moyen de 
plaider que l'assureur n'est plus tenu a son obligation de bonne 
foi. C' est vraiment la un resultat plus qu 'extraordinaire. 

Permettez-moi d'arreter la ma demonstration a l'appui de 
!'opinion que j'exprimais au debut de mon propos. 

Peut-on trouver des causes a cette situation desesperante? 
• Serait-ce que les juges n'ont pas !'experience voulue pour

se prononcer en droit des assurances?

• Serait-ce qu'a !'occasion ils sont meduses par certains
textes ecrits par des universitaires?

• Serait-ce que dans trop de cas les projets de jugements ne
sont pas ecrits par les juges mais par leurs secretaires
juridiques tout frais emoulus des ecoles de droit?

Je vous laisse le soin de repondre aces questions.

Avant de terminer, permettez-moi de souligner que de
temps a autre la Cour supreme prononce de vrais bons 
jugements. J'ai a !'esprit Frenette c. La Metropolitaine, 
compagnie d' assurance-vie18, ou la Cour a accepte tous les 
arguments de notre cabinet et souligne que l' assure, comme 
beneficiaire, doit en toutes circonstances ouvrir son coeur et ses 
dossiers a l 'assureur. 

18(1992) I R.C.S. 647. 
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D&O Liability Exposure of Nonprofit and 

Privately-Held Organizations• 

by 

Dan A. Bailey, J.D. •• 

and 

Katharine B. Bills, J.D. ••• 

Les administrateurs et /es dirigeants d' une corporation a 
but non lucratif peuvent etre legalement tenus responsables des 
consequences de leurs acres ou de leurs decisions pri�es dans 
I' exercice de leurs fonctions et ce, au meme titre que /es 
membres d' un conseil d' administration d' une corporation a but 
lucratif 

Des precisions sont apportees sur /es principaux devoirs 
que /es administrateurs et /es dirigeants ont a remplir et sur la 
nature de I' assurance responsabilite civile des administrateurs 
des corporations a but non lucratif et des corporations privees. 

It is a commonly held misconception that directors and 
officers of nonprofit and privately-held organizations do not face 
significant exposure to personal liability from the services they 
perform as directors and officers of those organizations. It can be 
argued that due to the unique nature of nonprofit and privately-

• Reprinted from the October 1992 issue of The Rislc Report with permission of 
the publisher, International Risk Management Institute, Inc., Dallas, Texas. Further 
reproduction prohibited. 

•• Mr. Bailey is a partner with the law firm of Arter & Hadden in Columbus, 
Ohio, where his practice relates to D&O liability, litigation, and insurance mauers. Mr. 
Bailey has coauthored Liability of Corporate Officers and Directors and its annual 
supplements and is a contributing author to Handbook of Corporate Directors.

••• Ms. Bills is an associate with Arter & Hadden. Her area of practice includes 
directors and officers liability and insurance mauers. 
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held organizations, the directors and officers of such 
organizations are to some extent at greater risk for personal 
liability than their counterparts at large publicly-held 
corporations. This article summarizes the source and nature of 
the liability exposures faced by directors and officers of these 
organizations and addresses the issue of whether liability 
insurance is recommended to provide sufficient protection. 

One possible reason for the misconception regarding the 
degree of liability exposure faced by nonprofit and privately-held 
directors and officers is the belief that the only significant source 
of liability to a director or officer is a disgruntled public 
shareholder-something that does not exist in the world of 
nonprofit and privately-held corporations. However, the 1991

Directors and Officers Liability Survey published by The Wyatt 
Company indicates that lawsuits filed by shareholders and other 
investors constituted less than 50 percent of all reported lawsuits 
brought against directors and officers of the for-profit companies 
that participated in the survey. Figure 1 shows that the remaining 
half of all reported D&O lawsuits in the survey were brought by 
third parties, which represents a D&O exposure regardless of the 
number or existence of shareholders. 

Figure 1 

Source of Director and Officer Liability Claims 

Source of Clalm 

Shareholders and other investors, including partners and 
members 

Past, current or prospective employees or unions 

Customers, clients, rate payers, students, and consumer 
groups 

Competitors, suppliers, and other contractors 

Government and regulatory agencies 

Other third-party claimants 

Percentage of 

All Clalma 

46.6 

23.9 

19.4 

5.5 

2.4 

3.0 

Source: Directors and Officers Uability Survey, The Wyatt Company, 1991 
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The employees of a corporation represent the most 
significant source of non-shareholder liability to the directors 
and officers of that corporation. Almost one-quarter of all 
reported claims in the survey are employment discrimination or 
other labor-related claims. This exposure highlights the 
importance of devising and carefully implementing appropriate 
employment practices, particularly with regard to the 
organization's hiring, disciplinary and termination practices. 

Nonprofit Organizations 

Due to the unique nature of nonprofit organizations, the 
directors and officers of such firms often face more difficult 
challenges in fulfilling their responsibilities than do the directors 
and officers of publicly-held corporations. Most publicly-held 
corporations are subject to market pressures, reporting 
requirements, and regulatory oversight, which serve to guide 
corporate performance and behavior. Because of the general 
absence of such external forces, the nonprofit D&Os must 
implement their own procedures to evaluate and monitor the 
progress of the organization and the activities of its management. 
Additionally, the directors of nonprofit organizations serve with 
little or no compensation and typically perceive their role as 
merely voluntary or part-time, necessitating only limited 
attention to the affairs of the organization. Further, because of 
the organization's limited resources, the directors and officers 
are typically not able to avail themselves of the support provided 
by the consultants and professionals that typically serve their 
counterparts in publicly-held corporations. As a result, decision­
making of nonprofit D&Os may be hindered by incomplete 
information, insufficient time, and inability or unwillingness to 
carefully investigate and document relevant factors. 

Legal Basis for Nonprofit Organizations' D&O Llablllty 

In general, nonprofit directors and officers are subject to 
the same or sometimes stricter standards of conduct than apply to 
the directors and officers of for-profit corporations. Directors and 
officers of a public benefit or charitable organization may be 
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subjected to the standards of trust law. However the current trend 
is to apply the somewhat less rigid standards applicable to the 
directors and officers of for-profit corporations, rather than trust 
standards, when evaluating the conduct of a director and officer 
of a nonprofit organization. The following discussion 
summarizes those business standards as applied in the nonprofit 
context. 

Duty of Loyalty 

Directors and officers are required to refrain from engaging 
in personal activities that would injure or take advantage of the 
organization and are prohibited from using their position of trust 
and confidence to further their private interest. Examples of 
cases asserting claims against nonprofit directors and officers for 
breach of this duty include the following. 

• 

A trustee pledged assets of a charitable trust to obtain a 
personal loan. Under California law, trustees are strictly 
prohibited from self-dealing, and the trustee was held 
liable. 

A nonprofit organization was used as a business conduit 
through which the chairman of the board of the 
organization personally profited. A creditor of the 
organization was permitted to recover from the chairman. 

A charitable hospital corporation sold a parcel of land 
adjacent to the hospital to a corporation owned by one of 
the trustees of the hospital corporation who intended to 
build an apartment and office building. The court held that 
the facts were sufficient to avoid the sale. 

A former president purchased land on which the 
organization's clubhouse was located and which the 
organization had taken steps toward purchasing for itself. 

• The trustee of a hospital corporation, who was also the
corporation's attorney, was paid a finder's fee in
connection with a hospital transaction.
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• The treasurer failed to collect from the president of the
organization rents related to the operation by the president
of a tavern on the organization's property.

Other examples of alleged breaches of the duty of loyalty
include disclosure to third persons of information the D&O has 
gained as a consequence of his position; commingling of funds; 
purchase by a corporate trustee of its own or an affiliated 
company's stock for the trust; and loans of organization funds to 
a director and officer. The breach of the duty of loyalty, which is 
one of the most frequently invoked bases for claims against 
nonprofit D&Os, can arise when a mere appearance of a conflict 
of interest exists. 

Duty of Care 

Directors and officers must generally act with the care that 
a reasonably prudent person in a similar position would use 
under similar circumstances and must perform their duties in 
good faith and in a manner they reasonably believe to be in the 
best interest of the organization. This duty requires reasonable 
inquiry into and monitoring of the organization's affairs. 
Although the directors and officers are not the insurers of the 
integrity of their subordinates or of the organization's 
performance, they are required to implement reasonable 
programs to promote appropriate organization conduct and to 
identify improper conduct. Examples of cases asserting claims 
against nonprofit directors and officers for breach of the duty of 
care include the following. 

• The trustees of a charitable organization sold an old
building that had been used to house the poor and invested
in a newer, better building. They were sued for wasting the
assets of the trust.

• A church secretary sued the members of the church's
governing board alleging that the minister had sexually
imposed on her and that the trustees were negligent in the
selection of the minister and in failing to supervise his
activities.
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• 

A plaintiff alleged that the trustees of a private foundation 
improperly refused to employ him as a director, to give 
scholarships to his children, and to provide housing and 
other perquisites that went along with his position. The 
New York court held that the complaint stated a cause of 
action for damages and for revocation of the tax-exempt 
status of the foundation. 

Directors allegedly authorized the organization to become 
involved in attempts to influence legislation beneficial to 
the organization, thereby jeopardizing the organization's 
tax-exempt status. 

Directors of a charitable organization failed to make 
dividend distributions to beneficiaries but instead placed 
the monies in a non-interest-bearing checking account for 5 
years. The directors were surcharged jointly and severally 
for the interest that should have been collected and 
distributed. 

A college and its vice president of operations were sued by 
a student for damages suffered when she was raped on 
campus. The defendants were held negligent in failing to 
provide security, and judgments against both defendants 
were sustained. 

Museum trustees were sued for improperly storing the 
collection, failing to conduct annual audits, releasing a 
trustee from a long-term lease obligation to the museum 
without adequate consideration, failing to properly 
supervise the museum director, permitting private 
borrowing from the collection, failing to prevent the 
purchase of nonauthentic art objects, and permitting the 
facilities to fall into disrepair. 

Duty of Obedience 

Directors and officers are required to perform their duties in 
accordance with applicable statutes and the terms of the 
organization's charter. In addition to observing the formalities 
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and separate existence of the organization, directors and officers 
must also obey a variety of laws that may impose direct liability 
on them for wrongful conduct. Examples of statutorily imposed 
liability on nonprofit directors and officers are shown in 
Figure 2. 

As previously alluded to, 
sources indicate that the majority 
of all claims brought against the 
directors and officers of nonprofit 

Figure 2 

Sources of Statutorily 

Imposed Llablllty 

organizations are employment- • Employment daims

• Antitrust claimsrelated. Credentialing claims 
present a significant source of 
liability to hospitals, which must 

• Copyright/patent claims

• ERISA daims

credential their professional staff • Pollution claims

members. Securities laws can also • credentialing claims 
present some exposure to the . Professional liability claims
directors and officers of certain • securities law claims
nonprofit organizations since a 

• Miscellaneous state statutes
wide variety of activities, such as 
membership and initiation fees, mortgage bonds, pooled income 
funds, and scholarship trust funds, have been viewed as 
securities by the courts. 

Nonprofit Organizations' Need for Insurance 

In view of the substantial liability exposure faced by the 
directors and officers of nonprofit organizations, one of the most 
frequently asked questions is whether those organizations should 
obtain liability insurance to cover these exposures. Although 
state volunteer protection statutes and the availability of 
indemnification from the organization will provide some degree 
of comfort for the nonprofit director or officer, they do not 
provide a sufficient shield in today's legal climate. 

State Llablllty Limitation Statutes 

Every state now has at least one law pertaining specifically 
to the legal liability of directors and officers of nonprofit 
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organizations. Each of the so-called volunteer protection laws 
modifies the legal standard for determining whether directors 
and officers are legally liable for the harm their actions 
purportedly cause. Although the statutes vary greatly, they 
generally substitute the ordinary standard for judging the conduct 
of directors and officers with a standard of gross negligence, 
recklessness, willful and wanton conduct, or some other less 
exacting standard. 

However, contrary to the intent of these volunteer 
protection laws, few of the laws provide sufficient protection. 
The state statutes do not limit liability imposed by federal 
statutes, including those federal statutes that provide the basis for 
most employment-related lawsuits. Many statutes limit their 
protection to non-compensated volunteers and only apply to 
certain types of nonprofit organizations, such as tax exempt or 
charitable organizations. Additionally, many of the statutes do 
not apply to claims based on a breach of the duty of loyalty. 
Finally, as a practical matter, the new standards of care, 
particularly the standard of gross negligence, may not 
significantly reduce liability in practice. 

Even for those exposures covered by the protection 
statutes, lawsuits can still be filed and the directors and officers 
are still required to defend the claim and fund the costs 
associated with that defense. These lawsuits can often be 
protracted and very costly to defend. 

Indemnification from the Organization 

The statutes of each slate permit a nonprofit organization to 
indemnify its directors and officers against loss incurred as a 
result of certain types of claims. Through indemnification, the 
organization undertakes to pay legal costs, settlements, and 
judgments on behalf of its directors and officers. In order to fully 
exercise this power of indemnification, the organization may 
need to state in its charter or bylaws that it will indemnify its 
directors in specified situations or to the maximum extent 
permitted by law. 
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However such indemnification may not provide the D&O 
of a nonprofit organization with sufficient protection in all 
instances. Nonprofit organizations, which are often not well 
funded, may not have sufficient financial resources with which 
to pay the losses and defense costs. Also, organizations that rely 

on government grants or contracts may not be permitted to use 
those funds for indemnification, and many organizations may 
determine that it is inappropriate to use contributed funds for 
indemnification. Finally, some claims, although insurable, may 
not be indemnifiable due to public policy or statutory imitations. 
For example, indemnification of damages incurred by directors 
and officers of a private foundation may be considered 
prohibited self-dealing, and indemnification of settlements or 
judgments in suits by or on behalf of the organization may be 
proscribed by statute. 

Liability Insurance 

D&O liability insurance can provide protection to directors 
and officers for nonindemnifiable exposures as well as exposures 
for which no protection is provided under state volunteer 
protection statutes. D&O insurance policies transfer to the 
insurer the organization's financial risk of funding its 
indemnification obligations. 

Some nonprofit organizations that seek to obtain D&O 
liability insurance do find it difficult to obtain because such 
organizations often appear risky when judged by ordinary 
business standards. Because nonprofit organizations frequently 
have no financial reserves and often earn revenues that barely 
exceed their expenses, they may be perceived as poor insurance 
risks by underwriters. The frequent use of volunteers by a 
nonprofit organization may create the perception on the part of 
the underwriter that the organization will be subjected to liability 
incurred by poorly trained and minimally supervised individuals. 
These factors emphasize the need for proactive "selling" of the 
risk to underwriters and establishing a loss prevention program, 
which encompasses training for all personnel and volunteers, 
including board members (The Chubb Group of Insurance 
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Companies has prepared a booklet entitled Directors and 
Officers Liability Loss Prevention for Nonprofit Organizations, a 
copy of which can be obtained by contacting a Chubb 
representative.) 

D&O policies typically used to insured nonprofit 
organizations are somewhat different than those used to insured 
the D&O liability exposure of for-profit companies. D&O 
coverage purchased by for-profit companies invariably provides 
coverage for the corporation only to the extent it is required to 
indemnify its directors and officers. Nonprofit organizations, 
though, can purchase insurance that provides coverage for the 
organization's own liability as well as its indemnification 
responsibilities. 

Nonprofit organizations with a relatively tight cash flow 
should consider whether the policy mandated the advancement 
of defense cost. Some policies do advance these funds while 
others only obligate the insurer to reimburse the organization 
after the case is settled or final judgment is entered. 

It should be noted that the D&O insurance policies of many 
for-profit corporations cover their executives for the volunteer 
service on the boards of other organizations. This feature is 
sometimes added to the policy in the form of an endorsement and 
may provide coverage for individuals who serve on a board at 
their employer's request. Finally, if faced with a claim involving 
property damage or bodily injury, the nonprofit director of 
officer should also look to his or her personal umbrella liability 
policy to determine if it affords coverage for the claim. 

Privately-Held Organizations 

Although the legal duties of the directors and officers of 
privately-held organizations are similar to those of their publicly­
held counterparts, the privately-held sector's directors and 
officers often encounter difficulties that the directors and officers 
of publicly-held companies do not face. Outside directors are 
more likely to become personal advisers to senior management 
of privately-held companies since those companies generally do 
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not have extensive depth in their levels of management. The 
importance of an outside director's role is heightened when the 
corporation is dominat� by one or a small group of controlling 
shareholders. The dommant shareholders are more likely to 
operate the organization without full regard to the rights and 
inter�sts of minority _shareholders and other company
constituents. In such an instance, the outside director must be 
particularly mindful of the duty to represent all shareholders not 
just the faction that elected that director to office, and mu�t be 
prepared to oppose the wishes of the dominant shareholders 
when appropriate. 

. As with _the directors of nonprofit organizations, the
directors of pnvately-held companies will often serve on the 
board in a limited part-time capacity with relatively small 
con:ipensati?n. Similarlr, the res�urces of these corporations may 
be msufficient to provide the directors with effective support. 
Thus, the directors may not have access to all relevant 
information before making decisions. 

Potential Claimants 

Many directors and officers of privately-held corporations 
take false comfort in the fact that the corporation is not publicly 
traded and gen�rally has fewer shareholders than larger publicly 
traded corporanons. However, liability exposure to shareholders 
of privately-held corporations does exist. The minority 
shareholders may assert D&O claims alleging that business was 
conducted for the interest of the controlling shareholders to the 
detriment of the minority shareholders. Even in a situation where 
the s�areholders are �iewed as colleagues or friendly business 
associates, the potential for shareholder liability exists. Events 
�uch as divorce, death, foreclosure on a stock pledge, or the 
msolv�ncy of one of the shareholders may suddenly and 
dramancally thrust new shareholders with new perspectives and 
expectations into the picture. 

. Ad�itionally, third-party claims brought by "outsiders"
agamst directors and officers of privately-held corporations have 
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been increasing in frequency and severity in recent years. A 
director who directs or participates in a tort against a third party 
is not exempt from liability simply because his or her action was 
taken on behalf of the corporation. Examples of cases asserting 
claims by third parties against directors and officers of privately­
held corporations include the following. 

The president of a livestock auctioneer corporation was 
held liable to a secured creditor for conversion of cattle 
where the president arranged the sale of cattle without 
detennining the existence of a security interest in the cattle. 

Corporate officials were held liable in a trademark 
infringement case despite their claim that they acted 
primarily for the benefit of the corporation. 

The president of a construction company was held liable 
for negligence in the construction of a building because he 
was at the construction site on a daily basis, undertook to 
supervise construction, and failed to act with reasonable 
care. 

A corporate president was held liable to the lessee of 
adjoining premises damaged by demolition of a building 
owned by his corporation, where he gave the contractor no 
instructions concerning the demolition despite his 
knowledge that if the demolition was not done properly, it 
would damage the adjoining property. 

A corporate president was held liable for breach of 
contract, where his corporation refused to deliver goods to 
a consumer and sold the goods to another party at the 
direction of the president. 

The president and vice president of a corporate waste 
disposal service were held Liable for the corporation's 
illegal dumping and storage activities. 

Finally, claims brought by regulatory agencies against 
directors and officers have increased significantly in recent 
years. Although the most publicized lawsuits have involved 
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financial institutions, this exposure exists in any corporation 
subject to governmental regulations. Regulators typically pursue 
these claims with zeal because they seek not only to recover 
money from the directors and officers, but to deter others from 
committing similar acts. 

Legal Basis for Privately-Held Organizations' D&O Liability 

As with the directors and officers of nonprofit 
organizations, the directors and officers of privately-held 
corporations are subject to the three basic duties of loyalty, care, 
and obedience. 

Duty of Loyalty 

As with nonprofit corporations, directors and officers of 
privately-held companies are prohibited from using their 
positions of trust and confidence to further their own private 
interests and are required to exhibit undivided and unselfish 
loyalty to the corporation. Thus, the directors and officers may 
not transact business with the corporation unless they can prove 
that the transaction was fair and reasonable to the corporation. In 
the context of a privately-held corporation controlled by one or a 
limited number of shareholders, it is imperative that the directors 
assure that the transactions do not benefit the controlling 
shareholders at the expense of the minority shareholders. 
Transactions with affiliates should be reviewed and approved by 
independent, disinterested directors. 

Examples of cases asserting claims against directors and 
officers of privately-held corporations for breach of the duty of 
loyalty include the following. 

• Directors approved bonuses for themselves when the facts
did not justify such bonuses.

The president approved an unreasonable leasing
arrangement between the corporation and himself.
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The president of the corporation approved interest-free 
loans to himself and another officer without obtaining 
board authorization. 

The director personally purchased land that his corporation 
was also seeking to buy. 

The director diverted a promising product line from the 
corporation to his personal business. 

A director who was also a creditor of the corporation 
obtained an unfair advantage over other corporate creditors. 

Duty of Care 

As with nonprofit corporations, the directors and officers of 
privately-held corporations generally must act with the care that 
a reasonably prudent person in a similar position would use 
under similar circumstances. The duty of care may pose a more 
significant threat of liability for the directors of privately-held 
corporations than for publicly-held companies because the 
smaller size of most privately-held corporations provides for a 
much smaller "margin of error" for a director's decision-making. 
What would be a relatively minor business decision with limited 
impact in a large publicly-held corporation may have much more 
visibility and impact on a smaller privately-held corporation. 
Thus, bad decisions, even if made in good faith and entirely 
defensible, are likely to attract scrutiny from shareholders and 
others. 

Examples of cases asserting claims against directors and 
officers of privately-held corporations for breach of the duty of 
care include the following. 

Director of a mutual fund failed to monitor the conduct of 
the officers, made no effort to determine the officers' 
policies and whether such policies were being followed, 
and generally permitted the company to be run by the 
officers without consultation with or approval by the 
directors. 
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• Directors acted improperly by authorizing a massive
acquisition program based on an artificially inflated
surplus, eventually causing the corporation's insolvency.

• Directors failed to review all financial statements and knew
virtually nothing about corporate affairs and thus were
liable for funds misappropriated by the officers.

• Officers failed to adopt and implement appropriate safety
and operational procedures at a company facility, thereby
causing the facility to be shut down by regulators.

• Directors and officers approved and permitted the
investment of company assets in an insolvent investment
company.

Duty of Obedience 

Directors and officers of privately-held companies are 
required to perform their duties in accordance with applicable 
statutes and the terms of the corporation charter. Too often, the 
formalities of corporate operations are not observed by directors 
and officers of small privately-held corporations. Shareholders' 
and directors' meetings must be regularly held, separate books 
and records for the corporation must be properly maintained, and 
the directors' resolutions approving significant transactions must 
be recorded. Additionally, these companies are frequently 
subject to agreements that substantially restrict corporate 
activities. For example, loan documents may contain restrictive 
covenants that may require or restrict certain corporate activities. 
Directors may incur personal liability if they permit the company 
to violate such contractual provisions. 

As with nonprofit corporations, there are a myriad of 
federal and state statutes that potentially regulate director and 
officer conduct and create liability exposure. It should be 
particularly noted that the broad anti-fraud provisions of the 
federal securities laws apply to the purchase or sale of any 
security, whether or not publicly traded, and therefore can create 
liability exposure to privately-held corporations and their 
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directors and officers. The term "security" is broadly defined to 
include more than common and preferred equity stock, and can 
also include various types of financing arrangements. 

Another source of liability to the directors and officers of 
privately-held corporations involves the area of corporate 
takeovers. Directors often have inherent conflicts of interest 
when considering transactions that will result in a change in 
control. They may have a personal interest in preserving their job 
security and in preventing an outsider from obtaining control of 
"their corporation." When responding to a takeover bid, the 
directors must make a thorough, well-documented investigation 
before acting and must create an appearance that an independent 
investigation and analysis of all relevant factual and legal 
considerations were made. Before adopting any defensive 
measure to an actual or threatened takeover bid, directors should 
have reasonable grounds to believe that a danger or threat to 
corporate policy and effectiveness exists and that the defensive 
measure adopted was reasonable in relation to that threat. If 
control over the corporation is to be sold, the directors should not 
interfere with an open, unrestrained bidding process. 

Privately-Held Companies' Need for Insurance 

Directors and officers of privately-held corporations are 
clearly exposed to significant potential liability, although the 
dollar value of that exposure, at least to shareholders, is 
generally less than the exposure faced by directors of larger 
publicly-held corporations. Although state liability limitation 
statutes and indemnification from the corporation will provide 
some degree of comfort for the officers of a privately-held 
corporation, they do not provide immunity or absolute protection 
against liability. 

State Liability Limitation Statutes 

Most sates have enacted statutes that purport to eliminate or 
limit certain types of D&O liability exposure. However, for 
many of the same reasons discussed with regard to nonprofit 
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organizations, these statutes do not provide absolute protection to 
the officers of a privately-held corporation. The statutes do not 
provide protection against liability under any federal statute, 
including the statutes discussed above. Many liability-limiting 
statutes are applicable only to claims by the corporation and its 
shareholders and are not applicable to claims by employees and 
other third parties. Also, the statutes frequently apply only if the 
directors are deemed to have acted in "good faith" and do not 
provide protection against exposure for alleged breach of the 
duty of loyalty. Even if a claim is meritless under the standards 
set forth in the liability limitation statutes, the directors and 
officers will still be required to incur substantial costs in 
defending the action. 

Indemnification from the Corporation 

As with nonprofit organizations, state statutes that permit a 
privately-held corporation to indemnify its directors and officers 
against loss have been proven to be inadequate to provide 
sufficient protection for a number of reasons. Many smaller 
privately-held corporations do not have sufficient resources with 
which to fund such indemnification. The 1991 D&O survey 
conducted by The Wyatt Company concluded that the average 
reported defense costs per case for U.S. D&O claims was 
$596,000. Additionally, indemnification against claims under the 
anti-fraud provisions of federal securities laws may be precluded 
by public policy or by doctrines related to federal preemption, 
and many state statutes do not authorize indemnification of 
settlements or judgments in suits brought by or on behalf of the 
corporation, including derivative suits. 

Public policy may also limit indemnification under other 
federal statutes, such as the antitrust laws, where Congress has 
intended personal liability to be a deterrent. Further, no 
indemnification is permitted unless certain standards set forth in 
the applicable indemnification statute are satisfied and a 
determination thereof is made by the designated person or body. 
Finally, the corporation's articles of incorporation may be 
modified to reduce or eliminate indemnification for directors and 
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officers. This factor may come into play after the corporation has 
undergone a change of ownership. 

Liability Insurance 

D&O liability insurance can provide protection to directors 
and officers for most nonindemnifiable exposures, as well as 
exposures for which no protection is provided under the state 
liability-limiting statutes. 

Even if a privately-held corporation concludes that its 
present condition does not require the purchase of D&O 
insurance, it is advisable to purchase the insurance if there is a 
possibility that the corporation will make a public offering of 
either debt or equity securities in the future. It is important to 
establish a relationship with a D&O insurer well before the time 
of a public offering. If the company waits until the offering is 
imminent, coverage will be difficult to find and, if available, 
considerably more expensive with less favorable terms. 

D&O Insurance Considerations 

D&O insurance is somewhat unique in nature, and certain 
aspects of the coverage merit careful attention by any 
organization seeking to purchase such coverage. 

Nature of Coverage 

Traditional director and officer liability insurance coverage 
is actually two distinct coverages within one policy The first 
coverage, referred to as the personal (or direct, or D&O) part of 
the policy, usually reimburses the individual directors and 
officers from losses for which they are not indemnified by their 
corporation. The second coverage, referred to as the corporate 
reimbursement part of the policy, is intended to reimburse the 
corporation for amounts that it is lawfully permitted or required 
to expend in indemnifying its officers and directors. Although 
both coverages are within the same policy, each may have its 
own retentions, deductibles, and exclusions. The corporate 
reimbursement part of the policy is the one under which most 
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claims are made, and each part of the policy will contain 
definitions of their respective insureds. It is crucial that those 
definitions include all persons and entities intended to be 
protected. For instance, it is important to determine whether the 
definition automatically includes all persons who become 
directors or officers after the inception date of the policy, 
whether the definition includes management positions such as 
comptroller or general counsel, and whether the definition 
includes appointed officers as well as elected officers. 

Allocation 

It is important to note that for-profit corporation policies do 
not insure the liabilities or defense costs of the corporation itself, 
although some nonprofit policies cover claims against the entity. 
In lawsuits in which both covered and non-covered claims are 
asserted, the parties and the insurer should agree on allocations 
of defense costs and settlement payments. In the absence of such 
agreements, expensive and time-consuming litigation with the 
insurer over allocation issues will probably result. 

Loss 

In all policies, "loss" includes damages, settlements, 
judgments, defense costs, charges and expenses incurred in the 
defense of actions or proceedings. Different insurers variously 
exclude from the definition of "loss" fines or penalties imposed 
by law or matters deemed uninsurable under the law pursuant to 
which the policies are construed, as well as punitive or 
exemplary damages, treble damages, taxes and costs, charges 
and expenses of grand jury, or criminal proceedings. 
Traditionally, D&O policies have never imposed a duty to 
defend upon the insurer. D&O insurers have historically 
contended that the policy is an "indemnity" policy and that the 
insurer has no obligation to pay any losses under the policy until 
a claim is finally determined. 
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Claim 

Because coverage under the policy is invoked only when a 
"claim" is made, the definition of "claim" may become 
significant. Where the policy does not define the term "claim," 
courts have used their own definition. Frequently, courts define 
the term as a demand for some discrete amount of money owed 
to the claimant on account of the alleged wrongdoing. Other 
courts have required that a lawsuit or other legal action be filed 
before a "claim" is made. 

Notice 

All policy forms require the corporation and the directors 
and officers to give the insurer notice in writing as soon as 
practicable of any claim made against them. The policies also 
contain provisions that if during the policy period or the 
extended discovery period, if applicable, the insureds become 
aware of any circumstances or a wrongful act which could 
become the basis of the claim, notice may be given to the insurer 
of such circumstances, and any claims subsequently arising 
therefrom will be considered to have been made at the time 
notice of the circumstances was given to the insurer. 

Prior Acts 

Because D&O liability polices are written on a claims­
made basis, the policies cover prior acts (unless otherwise 
excluded) if a claim arising out of those acts is made during the 
policy period. However, it is common for insurers to include a 
retroactive date in D&O liability policies, which precludes 
coverage for claims arising from wrongful acts committed prior 
to the specified date. Obviously, it is in the insured's best interest 
for this date to be as far back in the past as possible. If an 
organization changes insurers, a "gap" in coverage may result if 
the new policy contains a retroactive date excluding claims 
arising from wrongful acts committed prior to the new policy's 
effective date. This may be particularly problematic for nonprofit 
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organizations that provide services to children, since many states 
allow children to wait until their twenty-first birthday to file suit. 

Extended Discovery Period 

Most policies provide an opportunity to purchase an 
extended reporting period or extended discovery period upon the 
insurer's cancellation or refusal to renew the policy This 
extended discovery period applies to claims made during the 
extended period for wrongful acts occurring prior to the 
cancellation or non-renewal of the policy. Most policy forms 
provide that the extended reporting or extended discovery period 
is added to the last policy year and that the stated limit of 
liability per policy year applies to that entire period of time. 
Cancellation by the insurer or a refusal to renew the policy is 
usually required to trigger the opportunity to purchase the 
additional coverage. Most policy forms provide that the offer by 
the insurer of renewal terms, conditions, limits of liability or 
premiums different from those of the expiring policy will not 
constitute refusal to renew. The length of the discovery period 
typically ranges from 90 days to one year. However there has 
been an indication that some state regulators may not accept 
anything less than one year. The amount of the additional 
premium required to purchase the extended discovery period will 
fluctuate with the length of the period. 

Policy Application 

Because of the potential coverage of prior acts, the 
applicant for D&O liability insurance must complete an 
extensive application containing numerous questions regarding 
the existence of any facts that could give rise to covered claims. 
Courts have held that misrepresentations by the officer who 
completes the application may void policy coverage for all 
directors and officers of the corporation even if they are not 
directly involved in the application process. Since it is 
imperative that the insurance application be complete and 
accurate, all directors and officers should be polled to determine 
their knowledge of matters inquired of in the application. Some 
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policies contain a desirable "severability" prov1s1on which 
provides that the policy will be construed as a separate 
agreement with each insured director and officer. This protects 
the coverage for innocent directors when one or more other 
directors fail to properly disclose requested information. 

Insurer Selection 

D&O liability insurance should not be viewed as a 
"commodity" to be purchased at the cheapest possible price. It is 
preferable to view the D&O policy as a relationship with an 
insurer. Seek an insurer with a reputation for quality of claims 
handling service, financial integrity, and long-tenn commitment 
to providing D&O liability insurance. Price should be considered 
only when comparing otherwise acceptable insurers and policies. 

Conclusion 

In contrast to what many people think, directors and 
officers of many privately-held companies and nonprofit 
organizations face potentially severe D&O liability exposures. 
State limitation of liability statutes and indemnification from the 
organization provide only partial protection for these individuals, 
and it is therefore advisable for such organizations to also 
consider purchasing D&O liability insurance. 
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Limites au ciblage* 

par 

Alain Roch•• 

This paper deals with targeting limits as regards the 
disclosure of personal information. It describes legal measures 
European countries have adopted to protect the public and 
private sectors. 

The author also comments on the situation in Canada and 
focuses on Quebec where a law was adopted for the public 
sector only. He exposes the lack of legislation in the private 
sector in this area and the forthcoming provisions in the Quebec 
Civil Code, expected in early 1994. 

Introduction 

Je ne suis pas un expert en marketing, loin de Ut, et je n'ai 
pas !'intention de vous entretenir des techniques du ciblage 
comme telles. L'objet de mon propos est plutOt d'examiner les 
limites du ciblage vues sous l'angle de la protection des 
renseignements personnels et de la vie privee. 

La question de la vie privee des citoyens est presentement 
en pleine effervescence un peu partout dans le monde des pays 
industrialises et le Quebec est sur le point d'effectuer un grand 
virage sur cette question. 

Pour fonctionner efficacement, le ciblage doit etre alimente 
par les donnees les plus precises possibles sur la population 

• Allocution prononccc dans le cadre du colloque ACCAP-LIMRA tenu a Quebec 
le 24 sept.cmbre 1992. 

•• M. Alain Roch est vice-president, affaires juridiqucs pour MFQ Vie, 
corporation d 'assurance. 
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vi see. C 'est la cueillette de ces donnees qm nsque d'etre 
compromise dans l'avenir ou, du moins, rendue beaucoup plus 
difficile. 

Le clblage 

Definition 

On peut definir le ciblage comme etant une technique de 
marketing par laquelle une entreprise va chercher a identifier les 
personnes qui, de par leur profil, sont les plus susceptibles de 
repondre positivement a leur message. Si elle ne s 'adresse qu 'a 
ces personnes, il semble evident que ses chances de succes seront 
meilleures et ses coats seront minimises. 

Les techniques de marketing se raffinent de plus en plus et 
il n'est pas loin le jour ou les specialistes du ciblage auront 
realise leur reve, c'est-a-dire raffiner la technique au point ou «le 
celibataire qui habite dans un quartier de jeunes couples cessera 
de recevoir des coupons pour des couches de bebe » 1 • 

Pour en arriver a un tel degre de precision dans le ciblage, il 
faut posseder une foule de renseignements sur les individus : 
adresse, §ge, sexe, mode de vie, revenu, attitude, habitudes, 
degre de scolarite, etat civil et autres. 

La vie prlvee : une llmlte du clblage 

Les banques de donnees regorgent de ces renseignements 
personnels. De plus, le developpement de l 'inforrnatique a 
peimis d 'integrer et de coupler les banques les unes aux autres. 
Ainsi, des renseignements personnels concemant un individu, 
lesquels etaient disperses a gauche et a droite, peuvent 
maintenant, en raison du couplage, etre regroupes et, de cette 
fa9on, presenter le profil integral d'une personne. 

Cet etat de faits est considere par les personnes averties 
comme une menace a la vie privee et, de plus en plus sensibilisee 

1 Affaires Plus, avril 1991, page 22.
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A la question, la population commence A le percevoir de la meme 
fa90n. 

Reaction des consommateurs 

La vie de tous les jours s'est chargee de faire !'education du 
public. Notre boite aux lettres deborde de publicite et d 'offres 
personnalisees. Il arrive trop souvent qu 'un interlocuteur 
electronique ou physique nous presente, par telephone A la 
maison, une offre allechante pour laquelle nous avons eu le 
privilege d'etre choisis. 

Devant ces faits, chacun a commence A se demander 
pourquoi i1 avait ete choisi. Peu A peu les gens ont decouvert la 
realite, A savoir les renseignements qu 'ils foumissaient de bonne 
foi A l'entreprise X pour l'obtention d'un bien ou d'un service, 
pouvaient etre utilises A d 'autres fins par celle-ci et meme, se 
retrouver dans l'entreprise Y avec laquelle ils n'avaient jamais 
transige. 

De mieux en mieux informee, la population a reclame, via 
les associations de consommateurs, I 'intervention du legislateur 
pour mettre un peu d 'ordre lA-dedans. 

Reaction du leglslateur 

Les legislateurs europeens ont reagi A la pression des 
consommateurs, beaucoup plus tot que les legislateurs d 'ici, du 
moins en ce qui a trait A la protection des renseignements 
personnels dans le secteur prive. 

Situation en Europe 

Comparons la situation en Europe avec celle qui se dessine 
chez nous. Ceci nous permettra de mieux evaluer I 'impact des 
changements A venir. 

En France, une loi regit ce domaine depuis le 6 janvier 
1978. 11 s'agit de la Loi relative a I' lnformatique, aux Fichiers et 
aux Libertes. Cette Loi a cree la Commission nationale de 
l'lnformatique et des Libertes, laquelle existe maintenant depuis 

65 



66 

Avril 1993 ASSURANCES 

14 ans. C'est formidable! Alors qu'ici !'orientation commence a 
peine a etre ebauchee, la France a une loi et un systeme en place 
depuis 14 ans. 

Cette loi repose sur I 'assertion suivante, et son titre 
l'illustre tres bien: De par son efficacite extreme, l'informatique 
est une menace ultimc a la liberte de l'homme. Un juriste 
franc;ais, Henri Mazeaud, a tres bien su decrire les enjeux en 
cause dans la preface d'un ouvrage portant sur la vie privee: 

Pourquoi defendre l'intimite, le secret de notre vie privee et 
familiale? Qu'a done a cacher l'hommc qui vit selon la 
loi? Notre existence ne doit-elle pas etrc transparente? 
N'est-il pas souhaitable que nous habitions une « maison de 
verre » ? La « maison de vcrre » n 'est q u' un ideal u topiq uc ; 
ellc ne pourrait abriter qu'unc societe de robots. Le 
sentiment profond de discretion et de pudeur qui existe au 
fond de chaque etre humain exige la protection du secret de 
la vie privee: vie personnelle et vie familiale. Sans pareil 
secret, il n 'y aurait plus de liberte; le secret de la vie privee 
est l'un des aspects de la Iiberte de notre cxistence.2 

A vec un tel niveau de conscientisation, on comprend mieux 
l'avance considerable que la France et d 'autres pays europeens 
ont prise sur I 'ensemble des autres pays en matiere de protection 
de la vie privee. 

Void une description sommaire du systeme de protection 
mis sur pied en France. 

La Commission nationale de l 'lnformatique et des Libertes 
reglemente la creation de fichiers nominatifs aussi bien dans le 
secteur public que prive, et se reserve le droit d 'acces des 
personnes fichees aces fichiers. 

Toute creation de fichiers informatiques doit etre declaree a 
la Commission. Pour les fichiers prives, il s'agit d'un simple 
enregistrement par declaration ordinaire ou simplifiee. Quant aux 
fichiers de l 'Etat ou d 'un organisme public, leur creation est 

2Pierre Kayser, la protection de la vie privet, tome I, page I.
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soumise a un avis favorable de la Commission. Si l'avis est 
ctefavorable, le fichier ne peut tout simplement pas etre constitue, 
sauf si l 'autorisation est obtenue du Conseil des ministres. 

Mais il ne faut surtout pas se meprendre. Quand on parle de 
fichiers, on englobe toute espece de fichier qui contient des 
renseignements permettant d 'identifier des personnes. II peut 
s 'agir d 'un fichier de la paie, d 'un fichier de la gestion du 
personnel, d 'un fichier des fournisseurs, d 'un fichier des clients 
ou autres. 

Sauf rares exceptions, toute personne a le droit de savoir 
dans quel fichier elle figure, de consulter sa fiche et de la faire 
rectifier en cas d'erreur. 

Le droit d'acces est direct, c'est-a-dire que le citoyen 
s'adresse directement al 'organisme ou a l 'entreprise qui detient 
des renseignements a son sujet, sauf pour certains fichiers ou il 
lui faut passer par la Commission. Ces fichiers sont, par 
exemple, les fichiers de la police ou de la defense nationale et les 
dossiers medicaux qui sont communiques au medecin traitant. 

Les fichiers comportant des renseignements dits 
«sensibles» sur la religion, la race, l'appartenance politique ou 
syndicale sont interdits. Toutefois, les syndicats, les eglises et les 
partis politiques peuvent etablir une liste de leurs membres. 

La Loi consacre egalement le principe de la « finalite » des 
fichiers c'est-a-dire le but vise par la creation du fichier. Cette 
finalite doit etre declaree lors de l'enregistrement et ne peut etre 
modifiee sans faire une nouvelle declaration. 

La Loi oblige egalement l 'entreprise a assurer la « securite 
des donnees », ce qui veut dire qu'elle doit prendre les moyens 
necessaires pour em¢cher que les renseignements ne soient 
deformes, endommages ou communiques a des tiers qui ne sont 
pas autorises a les obtenir. 

La Loi n'interdit pas la vente, la location ou la cession des 
fichiers mais, en pratique, elle en rend l'exercice assez difficile. 
La Commission doit d'abord en etre avisee, de meme que toutes 
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les personnes fichees afin qu 'elles puissent, le cas echeant, 
exercer leur « droit d 'opposition». 

Et meme, sans ceder son fichier, l 'entreprise desireuse 
d'utiliser elle-meme le fichier mais a d'autres fins que la finalite 
initialement declaree a la Commission, doit se soumettre a
certaines formalites. Ainsi, on rapporte l 'exemple de la banque 
qui desire utiliser son fichier-clients pour proposer des produits 
d 'assurance (sujet bn1lant d'actualite ici). La banque doit d'abord 
en declarer la nouvelle finalite a la Commission. Celle-ci verifie 
les conditions dans lesquelles les personnes fichees sont 
informees et comment celles-ci sont mises en mesure de 
s'opposer a recevoir ces offres de produits d'assurance. Apres 
avoir obtenu I 'accord de la Commission, la banque peut alors 
proceder mais en tout temps, le client peut s'opposer a recevoir 
la documentation. Par ailleurs, si la banque veut ceder son fichier 
a un tiers, meme une filiale, le consentement expres du client est 
requis a cene fin. Un avis auquel le client ne donne pas suite est 
insuffisant. En clair, il ne suffit pas d' aviser le client pour 
proceder mais il faut son consentement expres. Seules des 
donnees ayant trait a des clients ayant exprime leur accord 
peuvent etre cedees a un tiers. 

Par ailleurs, l 'entreprise qui fait la collecte de 
renseignements doit permettre a la personne qui fournit ces 
renseignements de donner un consentement libre et eclaire en 
imposant a I 'auteur de la collecte une « obligation de 
renseignement » qui porte sur les elements suivants: 

• le caractere obligatoire ou facultatif des reponses ;

• les consequences d 'un defaut de reponse;

• les personnes physiques ou morales destinataires des
renseignements ;

• !'existence d'un droit d'acces et de rectification.

La Loi consacre egalement le « droit a l 'oubli » en ne
permettant Ia conservation des renseignements nominatifs que 
pour une duree limitee. 
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Enfin, des « sanctions penales » sont prevues en cas de 
manquement. On parle de delit de violation du secret 
informatique, de delit d'atteinte a l'intimite de la vie privee et de 
delit de detoumement de la finalite des renseignements. 

Comme vous pouvez le constatez, le systeme mis en place 
en France semble lourd. Est-il efficace? Plusieurs en doutent car 
on rapporte que la Loi est peu ou mal connue et m€me boudee 
par plusieurs entreprises. Selon un sondage de presse, �eulement 
une entreprise privee sur deux declare ses fichiers. A titre de 
comparaison, le nombre de declarations de fichiers re9ues par la 
Commission en dix ans s'eleve a environ 300 000 en France, 
alors qu 'en Angleterre, ou un systeme similaire a ete mis en 
place, ce seuil a ete atteint en trois ans. Enfin, le droit d'acces est 
peu connu, a la fois par les entreprises qui doivent en permettre 
l'exercice et par le public qui en Mneficie. Selon le m€me 
sondage, aucune des entreprises sondees n'avait re9u de 
demandes d'acces de la part des citoyens. 

Pour completer tres brievement le portrait europeen, 
signalons certaines particularites. Les Suedois ont droit de 
recevoir, gratuitement et a chaque annee, une transcription de 
leur dossier. Par contre, les Allemands jouissent d 'un « droit de 
blocage » qui leur permet de bloquer, sans autre forme de proces, 
toute transmission de renseignements a leur sujet qu'ils estiment 
errones. 

Il est a retenir que plusieurs pays europeens reglementent 
deja la protection des renseignements personnels depuis 10 a 15 
ans, selon des modalites diverses mais qui visent toutes le meme 
objectif: proteger le secret de la vie privee . 

Voyons maintenant quelle est la situation au Quebec et au 
Canada. 

Situation au Quebec et au Canada 

Sauf pour le secteur public ou la protection des 
renseignements personnels est bien assuree, la situation est bien 
differente chez nous. Au Quebec en particulier, cette protection 

69 



70 

Avril 1993 ASSURANCES 

est assuree depuis 1982 par la Loi sur l' acces aux documents des 
organismes publics et sur la protection des renseignements 
personnels. 

Toutefois, dans le secteur prive, c'est a peu pres le desert. 
A. part certaines mesures sectorielles sur lesquelles nous
reviendrons plus loin, par exemple dans le secteur des
assurances, il n'existe aucune legislation globale semblable a
celle qui existe presentement dans le secteur public. Pourtant,
nous en parlons depuis le debut des annees 80. Plusieurs groupes
ont etudie la question et produit un rapport. A. l'automne 1991,
une commission parlementaire prenait connaissance des
memoires presentes par divers intervenants sur la protection des
renseignements personnels dans le secteur prive. Au printemps
1992, le ministre des Communications, M. Lawrence Cannon,
annorn;:ait ses couleurs, en declarant qu'a son avis, le Quebec
etait maintenant mar pour une loi qui protegerait la
confidentialite des renseignements personnels detenus dans le
secteur prive. Les rapports de presse indiquent que cette loi
devrait vraisemblablement etre adoptee par l 'Assemblee
nationale l'an prochain3.

Voila ou le cheminement de ce dossier nous a conduit 
depuis une dizaine d'annees. Mais qu'en est-il concrctement de 
la situation presente? 

La Charte canadienne des droits et libertes prevoit que 
toute personne a droit au respect de sa vie privee. Toutcfois, il ne 
s'agit la que d'un enonce de principe considere peu efficace en 
pratique en raison de sa generalite. 

De plus, hormis quelques dispositions eparpillees dans des 
lois tres specifiques, elles aussi jugees peu efficaces en regard de 
la protection des renseigncments personnels, dont, entre autres, 
la Loi de la protection du consommateur, on peut dire sans 
exagerer que, jusqu'a maintenant, tout ce domaine a ete chez 
nous laisse a lui-meme. On a fait confiance a l'autoregle-

3Note de l'editeur: le gouvemement a effectivemcnt depose a l'Assemblce
Nationale, a la fin de decembre 1992, le projet de loi 68 sur la protection des 
renseignements personnels dans le secteur prive. 
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mentation que quelques secteurs, dont les assurances, ont 
adoptee. 

Toutefois, l'autoreglementation est apparue insuffisante 
aux yeux des associations de consommateurs et elles en ont 
convaincu les legislateurs. 

Ainsi, le premier secteur a etre reglemente au Quebec de 
fa�on tres specifique en regard de la protection des 
renseignements personnels fut celui des assurances avec l'entree 
en vigueur, le 15 mars 1991, de la Loi 112 modifiant la Loi sur
Les assurances et le 1 er septembre 1991, de !'article 25 de la Loi
sur Les intermediaires de marche. 

Depuis ce temps, un intermediaire de marche en assurance 
ne peut divulguer les renseignements qu'il recueille au sujet de 
ses clients qu'avec l'autorisation specifique de ceux-ci. Cette 
autorisation doit indiquer a qui les renseignements sont 
divulgues et a quelle fin. Par ailleurs, les reglements 
d'application de cette loi prevoient que l'intermediaire doit 
maintenir un dossier par client et qu'il doit permettre a son client 
de prendre connaissance et d 'obtenir copie des renseignements 
contenus a son dossier. 

Comme vous le constatez, avec ces dispositions, nous nous 
rapprochons un peu de certains des concepts que j'ai decrits plus 
haut et qui s 'appliquent en Europe, soit I 'interdiction de 
divulguer sans autorisation, le consentement eclaire et 
specifique, la finalite et le droit d'acces. 

Si la dite autorisation ne prevoit pas que les renseignements 
peuvent etre cedes al 'entreprise X a des fins de prospection pour 
des produits ou services de cette entreprise, les renseignements 
ne pourront tout simplement pas etre divulgues a ce tiers. Ceci 
constitue une limite directe au ciblage. 

Quant a l'assureur, ses obligations sont plus ou moins 
contraignantes dependant de la teneur des regles de deontologie 
qu'il se sera donnees. L'article 285.6 de la Loi sur Les assurances
fait obligation a l'administrateur ou dirigeant d'un assureur qui 
communique des renseignements concernant un assure, de 
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respecter les regles adoptees par le comite de dcontologie et les 
reglements du gouvernement. Ces demiers etant a ce jour 
inexistants, seules les regles de deontologie s'appliquent. 

Vu qu'aucun reglement n'a encore ete adopte jusqu'a 
main tenant pour supporter l 'obligation que l 'on retrouve dans la 
Loi, on peut dire que la situation est encore un peu flottante chez 
les assureurs selon la rigueur du code de deontologie que chacun 
s'est donne. 

Faisant place a l'autoreglementation, une approche 
semblable a ete adoptee par le gouvemement federal dans la 
refonte de la legislation sur les institutions financieres. Toutefois, 
un projet de reglement sur !'utilisation des renseignements 
personnels par les institutions financieres est presentement a 
l'etude au niveau d'un comite senatorial. Si ce projet devait un 
jour etre adopte, il aurait, en raison de sa scverite, d 'enormes 
implications sur plusieurs aspects et, en particulier, sur le 
marketing direct et le ciblage effectue par les institutions 
financieres. A titre d'exemple, je vous cite !'article 6.10 du 
projet4 : 

II est interdit aux institutions financieres d 'utiliser des 
renseignements personnels a des fins de marketing direct 
par telephone ou par courrier, sans le consentement expres 
et ecrit du client. 

Ceci me parai"t enorme car il ne s'agit pas ici de divulguer 
des renseignements a des tiers mais d 'une utilisation par 
!'institution elle-meme de renseignements sur ses propres clients. 

Ceci vous donne un avant-gout de ce qui se dessine dans le 
futur quant aux limites qui pourraient etre imposees au ciblage. 

Voyons maintenant ce que l'avenir nous reserve a plus ou 
moins longue echeance. 

4Reglement portant sur !'utilisation, par une institution financiere, des 
renscigncments foumis parses clients, Comite senatorial permanent des banques et du 
commerce, 4 juin 1992. 
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Que nous reserve l'avenlr? 

Avec la mondialisation des marches, il etait inevitable que 
nous assistions a un resserrement de la legislation de fac;on � 
s'aligner sur les normes europeennes. Autrement, les pays 
europeens pourraient interdire le transfert d'information aux 
entreprises canadiennes. D'ailleurs, l'alignement commence a
prendre forme et devrait se concretiser des l'an prochain. 

Le nouveau Code civil qui devrait entrer en vigueur le I er 

janvier 1994 enonce des dispositions sur le respect de la vie 
privee . 

Vu leur importance, voici les quatre articles qui traitent du 
respect de la reputation et de la vie privee. 

Art. 37 - Toute personne qui constitue un dossier sur une 
autre personne doit avoir un interet serieux et legitime a le 
faire. Elle ne peut recueillir que les renseignements 

pertinents a l'objet declare du dossier et eUe ne peut, sans le 
consentement de l'interesse ou l'autorisation de la loi, les 
communiquer a des tiers ou les utiliser a des fins 
incompatibles avec celles de sa constitution ; eUe ne peut 

non plus, dans la constitution ou l'utilisation du dossier, 
porter autrement atteinte a la vie privee de l'interesse ni a 
sa reputation. 

Art.38 - Sous reserve des autres dispositions de la loi, 
toute personne peut, gratuitement, consulter et faire rectifier 
un dossier qu'une autre personne detient sur elle soit pour 
prendre une decision a son egard, soit pour informer un 
tiers ; elle peut aussi le faire reproduire, moyennant des 
frais raisonnables. Les renseignements contenus dans le 
dossier doivent etre accessibles dans une transcription 
intelligible. 

Art. 39 - Celui qui detient un dossier sur une personne ne 
peut lui refuser l'acces aux renseignements qui y sont 

contenus a moins qu'il ne justifie d'un interet serieux et 
legitime a le faire ou que ces renseignements ne soient 
susceptibles de nuire serieusement a un tiers. 
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Art. 40 - Toute personne pcut faire corriger, dans un 
dossier qui la concerne, des rcnseignements inexacts, 
incomplets ou equivoques; ellc peut aussi faire supprimer 
un renseignement perime ou non justifie par I' ob jct du 
dossier, ou formuler par ecrit des commcntaires et les 
verser au dossier. 

La rectification est notifiee, sans delai, a toute pcrsonne qui 
a r�u !cs renseignements clans !es six mois precedents et, le 
cas echcant, a la personne de qui elle !es tient. II en est de 
meme de la demandc de rectification, si elle est contestee. 

A. la lecture de ces anicles, vous reconnaissez certains des
grands principes de la legislation fran9aise: finalite, 
consentement, droi t d 'acces et de rectification. 

A. cela s'ajoutera une loi d'application de ces principes qui
devrait vraisemblablement etre adoptee par l 'Assemblee 
nationale au cours de l 'annee 1993. Dans une allocution 
prononcee en mai 1992, le ministre des Communications, 
Monsieur Lawrence Cannon, livrait un petit aper9u du contenu 
de cette future loi. 11 declarait que trois droits fondamentaux y 
seraient traites: l 'infonnation, le consentement et la rectification. 
11 ajoutait que « le droit a l 'infonnation constituera la pierre 
angulaire du projet de loi » et, precisant sa pensee, il mentionnait 
que les personnes concemees devront ctre informees de 
!'existence de fichiers a leur sujet, de leur contenu et des usages 
prevus. Quant a la cueillette des donnces, « elle devra, disait-il, 
etre limitee ace qui est rigoureusement necessaire a la realisation 
des fins legitimes de l 'entreprise », done, une cueillette tres 
selective. De plus, le consentcment sera requis pour la 
communication et l 'usage des donnees « a des fins compatibles 
avec l 'ob jet de la cueillette ». 

De ces indications, on peut conclure plusieurs choses: 

1. 11 y a une volonte fenne de legiferer plutot que de laisser
libre cours a l'autoreglementation.

2. On s'aligne sur les nonnes europccnnes en raison de la
mondialisation des marches.
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10n, livrait un petit aper9u du contenu 
. arait que trois droits fondamentaux y 
ion, le consentement et la rectification. 
a l 'infonnation constituera la pierre 
• et, precisant sa pensee, il mentionnait
�ernees devront etre informees de
:ur sujet, de leur contenu et des usages
,tte des donnees, « elle devra, disait-il,
:oureusement necessaire a la realisation
:ntreprise », done, une cueillette tres
consentement sera requis pour la
: des donnees « a des fins compatibles
:! >>.

n peut conclure plusieurs choses : 

!nne de legiferer plutOt que de laisser
glementation.

normes europeennes en raison de la 
1arches. 

Limites au ciblage Alain Roch 

3. Les regles seront suffisamment etoffees pour contraindre
les cibleurs a changer leurs methodes, ce qui aura
probablement pour effet de rendre le ciblage moins efficace
et plus coOteux.

Je m'explique.

Quant on parle de limiter la cueillette des donnees a ce qui
est rigoureusement necessaire a la realisation des fins legitimes 
de l'entreprise, cela signifie pour moi que, notamment, plusieurs 
questionnaires devront etre modifies pour y soustraire des 
questions a consonance marketing qui apparaissent uniquement 
dans le but de dresser un profil plus complet du client, sans avoir 
vraiment de lien direct avec le service demande. Or, on sait 
qu'un profil incomplet est susceptible d'engendrer un ciblage 
moins pointu et moins efficace. 

De plus, lorsqu 'on requiert le consentement du client pour 
la communication et l'usage des donnees a des fins compatibles 
avec la cueillette, on risque d 'avoir des listes de clients plus 
courtes. D'abord, beaucoup de personnes peuvent refuser que 
des renseignements a leur sujet soient communiques a d'autres . 
Deuxiemement, la communication et I 'usage devant etre 
compatibles avec la cueillette, les fichiers ne peuvent plus servir 
a n'importe quelle fin et leur utilite est d'autant diminuee. 

Est-ce que le legislateur quebecois ira jusqu'a accorder a 
chaque citoyen, comme en Suede, le droit de recevoir a chaque 
annee, une copie du fichier qu 'une entreprise detient a son sujet? 
En 1988, la recommandation en avait ete faite par un comite 
interrninisteriel mais je ne sais quel sort le niveau politique lui 
reserve. Je vous rappelle cependant les propos que le ministre 
Cannon tenait il y a trois mois a l'effet que les gens devront etre 
inforrnes de !'existence de fichiers a leur sujet. 

Qu'en est-il aussi de la recommandation d'un groupe de 
travail de rendre passible de dommages exemplaires l'entreprise 
reconnue coupable d 'un bris de confidentialite? 

Accordera-t-on le droit de blocage comme cela se fait en 
Allemagne? Une recommandation a aussi ete faite en ce sens. 
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Toutefois, en raison de sa lourdeur administrative, la mise 
en place d'un systeme d'enregistrement des fichiers aupres d'un 
organisme gouvememental, tel qu 'il se pratique en France et en 
Grande -Bretagne, a carrement ete rejete par le groupe de travail. 

Conclusion 

En guise de conclusion, je vous dirais qu 'apres avoir realise 
toute cette recherche et apres avoir fait une evaluation globale de 
la situation, l 'avenir du ciblage m' apparatt assez sombre. Sombre 
parce que les mesures que les gouvemements s'appretent a 
mettre en place s'attaquent ace qui constitue la matiere premiere 
des techniques de ciblage, c'est-a-dire les renseignements que le 
cibleur possede sur le cible. La qualite et la quantite des 
renseignements que possede le cibleur constitue sa force. Or, la 
cueillette des renseignements, leur communication et leur usage 
seront rendus beaucoup plus difficiles. Les consommateurs ne 
tirant, en principe, aucun avantage a ce que des donnees les 
concemant circulent entre plusieurs mains, il est a prevoir que 
ceux-ci s'.opposeront a cette circulation en nombre de plus en 
plus croissant. Les fichiers seront ainsi appauvris et de moins en 
moins fiables pour atteindre la population visee. Parallelement, 
les coats requis pour rencontrer les nouvelles exigences 
grimperont en fleche. Un systeme moins efficace et plus coOteux 
ne peut vivre bien longtemps dans une societe aussi competitive 
que la nOtre. 

Comme le rapportait le journal Les Affa ires le 27 juin 
dernier, ces coats pourraient s'elever a 2,5 milliards de dollars 
pour une industrie qui ne genere que 2 milliards de dollars de 
ventes annuelles. 

Avec ces chiffres, vous comprendrez mon pessimisme ! 

Ho 

IA� 
ins olubl 
repondrt 
catastrop 
Lui-mem 
reassure. 
principai. 
sinistres <

Enfi 
dijficulte: 
des assur 

lntroducl 

Inc 
types of c 
form of J 
quantity. 
premium! 
companie 
holders o: 
other ber 

• •Pe 
Insurance So 
by the Intcrru 

••Mc 



ASSURANCES 

1 de sa lourdeur administrative, la mise 
enregistrement des fichiers aupres d 'un 
tal, tel qu'il se pratique en France et en 
rnent ete rejete par le groupe de travail. 

ion, je vous dirais qu 'apres avoir realise 
pres avoir fait une evaluation globale de 
iblage m'apparai't assez sombre. Sombre 
que les gouvernements s'apprttent a 
nt a ce qui constitue la matiere premiere 
!, c'est-a-dire les renseignements que le 
cible. La qualite et la quantite des 

:ede le cibleur constitue sa force. Or, la 
1ents, leur communication et leur usage 
plus difficiles. Les consommateurs ne 
m avantage a ce que des donnees les 
re plusieurs mains, i1 est a prevoir que 
::ette circulation en nombre de plus en 
:rs seront ainsi appauvris et de moins en 
1dre la population visee. Parallelement, 
rencontrer les nouvelles exigences 

t systeme moins efficace et plus coOteux 
:mps dans une societe aussi competitive 

tait le journal Les Affaires le 27 juin 
:1.ient s'elever a 2,5 milliards de dollars 
1e genere que 2 milliards de dollars de 

rous comprendrez mon pessinlisme ! 

How to Manage Catastrophe and Other 

Unmanageable Risks* 

by 

Klaus Conrad .. 

La gestion des grands risques presente-t-elle des problemes 
insolubles? C' est a cette question que I' auteur tente de 
repondre, d' abord en definissant ce que l' on entend par 
catastrophe pour ensuite determiner celles qui sont assurables. 
Lui-meme membre du conseil d' administration d' un grand 
reassureur international, M. Conrad passe en revue les 
principaux marches d' assurance et de reassurance couvrant /es 
sinistres catastrophiques. 

Enfin, la reflexion de l' auteur s' etend aux defis et aux 
difficultes que posent les grands risques a l' egard des assures, 
des assureurs, des reassureurs, puis des gouvernements. 

Introduction 

In developed economies, aside from the many different 
types of credit business, it is insurance that is the most important 
form of private financial service in terms of both quality and 
quantity. All over the world, more than US$1,200 billion of 
premiums are collected year after year by over 10,000 insurance 
companies; and a large part of this amount is flowing back to the 
holders of insurance policies in the form of clainls payments and 
other benefits. It is an impressive thought that this gigantic, 

• •Pennission to reprint this paper, which was presented at the International
Insurance Society's 28th Annual Seminar in Toronto on July 67 1992, has been granted 
by the International Insurance Society and the author. 

•• Member of the Board of Management, Munich Reinsurance Co., Germany.
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complex and yet highly organized movement of capital functions 
on the basis of an idea that is quite fascinating in its simplicity: a 
sufficiently large fund consisting of liquid assets set up jointly by 
a group of people who feel financially threatened in some way 
and who are prepared to pay something to ensure their financial 
security is used to settle losses suffered by individual members 
of the group. 

What is probably even more astonishing is the fact that 
there is basically only one principle that keeps this financing 
system functioning and enables it to fulfill its proper purpose: 
chance. It is chance alone that determines who is entitled to 
make a claim on the fund. It is a constantly fascinating paradox 
of insurance that the very same factor that creates a feeling of 
insecurity is also the regulator that makes it possible to turn 
financial insecurity into security by means of insurance. 

Thus, three essential preconditions have to be met if the 
risks assumed by an insurer are to be "manageable" now and in 
the future. First, the losses that occur must be fortuitous; second, 
the portfolio of risks to be covered must be sufficiently large for 
it to function as a collective; and third, the policyholders must be 
prepared-at least as a community-to pay a price for their 
insurance protection that is commensurate with the risks 
involved. 

What Is a "Catastrophe?" 

No one will deny that disasters such as the capsizing of the 
"Herald of Free Enterprise" in which over 190 people lost their 
lives, the sinking of Piper Alpha in which the material loss alone 
amounted to nearly US$1.5 billion or earthquakes such as the 
one in America a few years ago which devastated huge areas and 
cost more than 20,000 lives were catastrophes in terms of both 
human and material loss that rightly shocked the world. In the 
same way, anyone who is not a complete cynic will use the word 
catastrophe to describe, for example, a family losing its home 
and all its possessions in a fire in which one of the children is 
killed as well. What we regard as a catastrophe depends in fact 
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not so much on the actual extent of the damage, whatever form 
this may take, as on the importance of the loss in the eyes of the 
person affected. 

Since the term "catastrophe" is therefore clearly a 
subjective one, maybe it is helpful to recall its original meaning. 
In Greek the word "catastrophe" means literally a turn for the 
worse; it is therefore a misfortune that is not only greater than 
most but-and this is the crux of the matter-of a new and 
different kind. A catastrophe leaves no room for alternative 
action, so that one feels completely helpless in the face of it In 
extreme cases, for the individual or community affected, a 
catastrophe may even destroy all prospect of a future in which 
the loss of life, health or material goods can ever be made good. 

It is certainly no coincidence, therefore, that catastrophes 
that arouse this feeling of utter helplessness are linked closely 
with another idea that plays a pivotal role in ancient Greek 
thinking: namely the idea of fate. Perhaps it is this sense of 
abandonment to the whim of fate, the fear of finding oneself a 
"plaything of the gods," that makes us refer to natural hazards as 
catastrophe risks, even if they do not always take on dimensions 
that threaten a person's very existence. It is obviously enough if
the person-or a large group of people-feels helpless in the 
face of these hazards of thinks there is no chance of combating 
them realistically. 

If we compare the two different forms of catastrophe---the 
disaster threatening the very existence of one person or one 
family and the large-scale, fateful exposure to implacable forces 
of nature-we can detect a decisive common characteristic. 
Catastrophes are in all cases exceptional events that exceed the 
powers of individual to deal with them and that are no longer 
"manageable" out of the resources available to the individual, 
however one may define an individual in this sense: as a single 
person, a single company or-very broadly-as a single region. 
Assistance-at least assistance of a financial nature---in dealing 

79 



80 

Avril 1993 ASSURANCES 

with such catastrophes is obtainable only at the higher level of a 
mutually supportive collective.1

At this point we come back to what was mentioned at the 
beginning: mutual support is one of the most typical and 
essential characteristics of insurance. Thus, you can twist and 
tum it this way or that, but the fact remains: protection against 
the consequences of catastrophic events is a genuine, perhaps the 
genuine function of insurance which will certainly become more 
and more important as time goes on. It presents a challenge that 
we have to be aware of when we talk about the outlook for 
insurance in the 1990s, as the overall topic of this annual 
Seminar of the International Insurance Society at which this 
paper is being presented requires. 

Catastrophe Potentials In Insurance 

From the practical standpoint, insurers traditionalJy always 
have distinguished between man-made catastrophes and so­
called acts of God. We know today that this differentiation is an 
expedient that starts from a questionable premise. Human beings 
always are involved when we talk about natural catastrophes. On 
the one hand, we hardly are affected by a natural event occurring 
in an unpopulated area, even if it is of potentialJy catastrophic 
dimensions. An example is the so-called Tunguska event, in 
which a comet exploded on impact in Siberia in 1908. On the 
other hand, however, human beings influence almost all natural 
processes to an increasing degree-mostly in a negative way. 

Nevertheless, from the underwriting point of view the 
differentiation between these two categories still provides us 
with a meaningful and fairly serviceable method of organizing 
the vast spectrum of catastrophic events. For it still makes a 
difference whether an event is triggered by human beings or 

1Cf. the definition proposed at !he UNDRO-convened meeting of international 
expens and representatives of international organizations (Prague, 23rd-27th September 
1991): Disaster-a serious disruption of a society, causing widespread human, material 
and environmental losses which exceed !he ability of !he affected society to cope with 
using only its own resources. 
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natural forces. 2 There are vast differences in scale and size of
catastrophes, in legal liability, in psychological reaction and in 
all questions of loss prevention. In spite of these differences, 
however, the risks and consequently the losses are increasing 
constantly in both categories and have reached magnitudes that 
would have been inconceivable only 20 years ago. 

Even in the insurance of individual property risks, it is 
increasingly the single mega-losses that have a disproportionate 
impact on insurers' results. An analysis by the Munich Re3 of 
2,000 major fire losses between the years 1984 and 1989 has 
shown that less than a tenth (8.5 percent) of the material damage 
claims, each with a loss amount of over US$18 million, 
accounted for more than half (50.7 percent) of the total 
expenditure for material damage (Graph 1). In business 

2Extreme scenarios are, however, conceivable nowadays in which an activation of 
mankind's destructive potential could cause losses of a similar magnitude to those arising 
out of natural catastrophes. An example would be widespread radioactive contamination. 
Even the long-term use of industrial products whose harmfulness is not intmediately 
realized can have catastrophic consequences. The insurance industry's involvement in 
losses caused by asbestos, for example, is estimated at approxintately US$60 billion. 

Finally, catastrophic losses might well occur, especially in congated urban areas, 
as a consequence of past pollution. In the U.S. alone, the cost of cleaning up toxic waste 
deposits is expected to amount to at least US$100 billion, a sum that can m no way be 
financed through the accumulated profits of past liability covers. Accordingly, the latest 
concepU for the coverage of the liabilities imposed retroactively by the CERCLA 
Superfund Act of 1980 all tend toward the establishment of some kind of fund to be 
financed out of the income from general insurance taxes. 

Another considerable loss potential for the insurance industry is that arising out of 
the close interdependency between national economies. A massive economic recession in 
the major industrialized countries could give rise to substantial loss accumulations front 
credit risks. Even a global spread of risk provides only limited protection against this 
danger, and so only a limited amount of reinsurance capacity is available for it. 

Front the underwriting standpoint. the only way to deal with this risk is by means 
of very thorough risk assessment and accumulation control on a sector by sector basis to 
keep to a minimum the danger of catastroi.>hic losses from the sintultaneous failure of a 
large number of companies. In so doing, it ts intportant to remember that there are certain 
limits to what the private insurance industry can do. It does not seem fair, for instance, 
that insurers should have to bear not only their own risks but also a part of the 
entrepreneurial risk of the banking sector. This would be particularly disastrous in a 
world economic crisis, in which it is vital that financial risks be borne by as many 
different parties as possible. The bad experience of the insurance industry with financial 
guarantee and mortgage guarantee business in individual recession-threatened markets 
provides a clear warning of potential dangers in store. 

3Munich Reinsurance Company: "Schadenspiegel," Losses and Loss Prevenlion, 
33rd Year, 1990, No. 2, pp. 4/5. 
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interruption the corresponding figures of 7.2 percent and 55.8 
percent show an even more extreme relationship. 

Graph 1 : Fire/LOP • Germany (1984 - 1989) 
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Now, as one might expect, by far the most important cause 
of such single catastrophic losses is explosions in petrochemical 
plants; and this risk sector can be taken as an example to 
demonstrate how the loss trend is currently developing (Graph 
2).4 There are many different reasons for this development­
among them the increasing concentration of economic activity, 
ever larger plant sizes, centralized automated safety concepts that 
lead to fewer but larger losses, greater interdependence between 
production processes with a correspondingly greater chance of 
interruption, false economy with regard to safety devices and 
organizational measures for loss prevention, outdated and worn 
out plants and equipment as a result of declining reinvestment in 
certain branches of industry, etc. 

The conclusion to be drawn from all this is that the risks 
that give rise to such losses are obviously expanding steadily into 
the area of catastrophe potential. Referring back to our earlier 

4Mwuch Reinsurance Company: Losses in the Oil, Petrochemical and Chemical
Industries-a Report (1991), pp. 8/9. Figures updated for this paper. 
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definition, this means that recourse needs to be taken more and 
more often to a risk-bearing collective of a higher order. In fact, 
losses of such dimensions scarcely can be handled by one single 
national insurance market any more. The risks involved are no 
longer "manageable" by a national market; theoretically, 
however, they should be no problem for the international market. 
When we hear complaints about shortages in capacity for 
industrial risks, it is frequently not so much that the amount of 
available capacity is limited; rather it is that the premiums are far 
from adequate and that coverage is far too wide. s 

Graph 2: Oil and Petrochemical Losses 
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5For the distinction between "genuine" and "non-genuine" capacity problems see 
K. Gerathewohl Cl al.: Reinsuranc�rinciples and Practice, Vol. I (Munich, 1980), pp.
178/179.
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Graph 3: Major windstorm disasters 1960 -1991 
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A steady trend towards ever greater claims costs is 
observable in the area of natural hazards too. This development 
is especially dramatic where catastrophic storm losses are 
concerned, as a long-term comparison shows (Graph 3).6 The 
problems that result-or may soon result-from this are, 
however, much more serious. Here it is less a matter of shortfalls 
in capacity due to inadequate premiums-non-genuine 
shortages-but of the very basic question whether, and if so for 
how long, the global insurance market will be able to keep step 
with this development if it continues at the present rate. Natural 
catastrophes that come close to exhausting the entire worldwide 
insurance capacity present the greatest challenge today to the 
international insurance industry. Thus, the following remarks 
will concentrate on this issue. 

6Munich Reinsurance Company: Windstorm (1990), p. 7. Figures updated for this
paper. 
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The World Market for Natural Catastrophe Covers 

Insurance against natural catastrophes that affect large areas 
always has had to rely on an atomization, on the widest possible 
spread of the risks concerned. This is done through the 
interlocking global system of direct insurance and reinsurance, 
and it provides the only means whereby catastrophe potentials of 
some US$10 billion can be covered-and presumably paid for in 
a matter of months. 

The number of companies that participate actively in 
catastrophe reinsurance programs covering the events on a non­
proportional basis is, however, much smaller than the number of 
those offering international reinsurance capacity in general. It is 
estimated that this limited circle consists of no more than 400 
reinsurers in all, of which about 100 are professional reinsurers 
and about 50 are Lloyd's syndicates. The remaining 250 or so 
are "non-professional" reinsurers whose share in this type of 
business is, however, considerably less than that of the first two 
groups. 

There are therefore comparatively few companies that are 
prepared to venture on to the dangerous ground of this high-risk 
market requiring great underwriting expertise Their willingness 
to enter into major financial commitments in those areas has not 
been rewarded very well in recent years. Of course, in a business 
that is based on lengthy return periods, the results of individual 
underwriting years have very little meaning on their own. 
However, whatever technique is applied to balance the results 
over a longer period of time, there is no getting around the fact 
that even these companies need to have positive bottom line 
results year after year; otherwise they will be unable to build up 
the ever larger underwriting reserves that they need to cover their 
ever increasing liabilities. 

Therefore, in the last analysis, it is the overall profitability 
of the business that not only provides a measure of each 
company's productivity but also indicates in what direction the 
financial capacity and stability of the market as a whole is 
developing. Anyone can reach their own conclusions on this 
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merely by looking at the combined ratios of the main players 
over the last few years: among the 100 reinsurers who-as 
mentioned-carry the lion's share of international catastrophe 
insurance, this ratio was in 1988 a reasonable 108 percent, in 
1989 still "only" 111 percent, but in 1990 nearly 120 percent. 
There is no doubt that this negative trend is very largely due to 
the increasing frequency and size of natural catastrophes. In 
1990 natural catastrophes accounted for as much as 83 percent of 
the claims costs of all major insurance losses worldwide. 
Between the years of 1970 and 1990 this figure was on average 
only about 57 percent 7 

It is true that in the last two years the premiums for 
nonproportional catastrophe covers have increased by leaps and 
bounds; in some cases they have quadrupled, and even on a 
global average they have nearly doubled. That is, of course, a 
very welcome development, not only because every service 
rendered deserves and adequate recompense but also because the 
disastrous situation on the retrocession market has made no other 
course possible. The fact that such price jumps from one day to 
the next have become unavoidable only shows how very 
inadequate that rates were. This was not just a case of a few 
percentage points of safety margin up or down; it concerned, and 
still concerns, the very substance of the loss potential, or what in 
other classes of insurance would be called the base load of 
expected losses. One cannot help having the impression that 
parts of the market were clearly no longer aware of the huge 
extent of their accumulated liabilities and that among those 
companies that were aware, many shrank from taking the 
decisive step that might endanger their established business 
connections. 

Are those who are still active in catastrophe insurance and 
reinsurance then getting the correct premium rates today? One 
can say: the worse a player has suffered in the last few years, the 

7cr. W. Jakobi: Der Wcllmarkt fur Katastrophcndckkungen und seine
Anforderungen an Erst versichercr (The World Market for Catastrophe Covers and the 
Requirements Directed at Primary Insurers) in: Versicherungswiruchaft 1991. 24th issue, 
pp. 1506-1414. 
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stricter is his resolve to sell his services only at the right price. 
Thus, in those national markets that have really suffered from 
storms, insurers do get premium increases-if they ask for them. 
The harder hit reinsurers will try to get the right price even from 
those exposed cedants that were not struck by a catastrophe of 
late, and retrocessionaires adamantly insist on their price as a 
precondition to staying in business. All these considerations that 
are meant to insure the viability of the market-the availability 
of capacity today and tomorrow-are based on past experience. 
However, in only a few cases are they based on the true present 
exposure; and hardly ever do they take into account the trends 
seen by scientists, economists and sociologists. 

Risks Developments In the Natural Hazards sector 

We always have known that nature is not immutable. 
Within the confines of our globe and over a reasonable period of 
time, however, we have regarded it in the past as a constant 
factor, a patient and reliable partner whose reactions would not 
be much more difficult to forecast than, say, the hundred-year 
trend in our mortality tables. Recent events have robbed us of 
this feeling of security. 

Of course, the striking increase in claims expenditure, 
which is particularly clear from the peaks of the last few years 
recorded in Graph 4,8 cannot be explained solely by natural
changes in the form of greater elemental violence and intensity. 
An important factor is also the steady increase in insured values, 
a development that of course can be managed financially for as 
long as the premium volume grows in the same proportion. 

The real cause for concern is twofold. On the one hand, 
these steadily increasing insurance values are concentrated right 
in those densely populated areas that are particularly exposed to 
natural hazards; this applies, for example, to some of the world's 
highly populated earthquake zones and in almost all cases to 
coastal areas that are subject to storms and floods. 

8Source: Munkh Reinsurance Company. 
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On the other hand, certain hazards seem to be becoming 
increasingly global in nature. For example, climatic zones that 
previously were rightly called temperate seem to be hit more and 
more frequently by devastating storms, thus activating liabilities 
that used to be accepted for next to no extra premium to "round 
off," as it were, the traditional forms of comprehensive cover. 

This is not the place to discuss ''El Nino" and the California 
floods, snowstorms in Israel and the disappearance of Alpine 
glaciers, the effects of Pinatubo or of burning rain forests. Lots 
has been written about this; may it suffice to say here that with 
every reservation about drawing premature conclusions, nature 
somehow seems to react with increasing violence to our massive 
interference in her workings-violence that often is the subject 
of insurance cover (Graph 5).9 

Challenges and Possible Solutions In an Ever More Difficult 

Environment 

Despite their tremendous destructive power, natural hazards 
are by no means uninsurable per se. Natural hazards insurance 
certainly never has been a "simple" business. The low frequency 
of catastrophic events as compared with that of events in other 
classes of insurance means that the danger of loss is easily 
underestimated. The most important difference between natural 
hazards insurance today and in the past is, however, that 
nowadays errors can have incomparably greater consequences­
consequences that are virtually irreversible and may be really 
catastrophic for the insurance industry. In other words, we can 
afford less and less to make mistakes or to become careless. 

9Source: Munich Reinsurance Company. 
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Graph 5: Great Natural Disasters 1960 -1991 
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The consequence is an unavoidable pressure to become 
more professional and more rational in our underwriting. 
However, this discussion is not just about the relatively small 
catastrophe reinsurance market of about 400 participants which 
was referred to previously. Here reference is made to the whole 
worldwide insurance community, which today is bound together 
in a single network of finance and communication. The 
individual branches of this network have to cooperate in 
meaningful ways if they are to achieve their common goal of 
providing and receiving security at the most favorable conditions 
for everyone concerned. For the chain extending from the 
policyholder to the last retrocessionaire is only as strong as its 
weakest link. 

The challenges posed by the need for a really 
comprehensive system of risk management in regard to natural 
hazards are directed at three different groups: the policyholders, 
the insurance industry that is both direct insurers and reinsurers 
and-this may come as a surprise-government. 

Policyholders 

In most markets protection against natural hazards-where 
this takes the form of basic property insurance-is provided as a 
rule only in connection with covers against traditional types of 
perils such as fire and explosion. The usual combination of 
different types of cover is a sensible way of bundling risks, the 
primary aim of which is balancing the various hazards against 
each other and safeguarding against antiselection. Insurance 
buyers must understand that protection against natural hazards is 
not, however, an additional bonus that can be offered free of 
charge in order to make the basic cover more attractive or more 
competitive. It is not merely a means of "rounding out" a 
package of selectively designed covers, but an independent 
product in its own right with its own value and, hence, its own 
price. 

We also need to try and discredit the myth that natural 
catastrophes are a scourge of mankind decreed by a fate against 
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which we are powerless. It is of course quite true that the 
individual has no chance of preventing natural catastrophes. 
Their effects, however, can be contained, even though the 
initiatives of individuals. This applies even in the case of 
earthquakes, which usually are regarded subjectively as being 
nature's greatest threat to mankind. With all but the worst quakes 
and outside the comparatively small zone of total destruction, 
appropriate construction techniques provide effective ways of 
preventing or minimizing losses.10 In some countries this is
already common knowledge, but in others there is still a great 
deal that could be accomplished through appropriately directed 
information campaigns. The image of our industry could profit 
from this too, especially if initiatives are rewarded properly on 
the premium side. 

Another aim of properly directed information should be to 
make people aware that they often can improve greatly the 
effectiveness of their insurance cover-that is its cost/benefit 
ratio-by doing a little calculation and by agreeing, for example, 
on an appropriate deductible. From the standpoint of the 
insurance industry, there is no sensible reason why insurers, out 
of a false sense of perfectionism, should compensate every 
policyholder for every minor loss that hardly hurts him, while the 
accumulation of such "nuisance claims" requires the 
mobilization of entire national or even worldwide capacities and 
also causes the costs of claims settlements to snowball.11 

10cf., for example, Munich Reinsurance Company: "Schadenspiegel," Z7lh Year,
1984, No. l, and 29th Year, 1986, No.I; Loss Adjustment after Natural Disasters (1982); 
Earthquake Mexico '85 (1986); Hailstonn (1984), pp. 51-53; Windstonn (1990), pp. Z7-
55. Swiss Reinsurance Company: Umweltveranderungen und Katastrophenrisiken
(1985), pp. 49-51; Small earthquakes-small exposure? (1987); Newcastle: The Writing
on the Wall (1990), pp. 11-21, 30-73. All-Industry Research Advisory Council/National
Committee on Propeny Insurance: Surviving the Stonn-Building Codes, Compliance,
and the Mitigation of Hurricane Damage (Oak Brook, Ill. 1989).

11The influence of deductibles can be illustrated quite graphically by the example 
of the European winter gales in 1990. This series of violent storms gave rise to about 3
million claims in West Gennany alone, resulting in an overall loss for the insurance 
industry of almost DM 3,6 billion. As-if calculations have shown that a general 
deductible of only DM 1.000 (about US$600) would have reduced lhe total loss amount 
by more than 50 percent. H each policyholder had borne only I percent of the value of his 
building, the loss to the market as a whole would have been reduced by well over three 
quaners. 
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It is also important to make it clear to the potential insured 
where the borders of what is feasible lie. Anyone who finds good 
reasons-which may indeed exist in his eyes-to undertake 
major construction projects in highly exposed areas-e.g., in 
flood plains or on seismic fault lines-must expect from the start 
that these cannot be insured, at least certainly not for their full 
value and not at an "economical rate." Here we are in the gray 
area between a fortuitous loss and a foreseeable loss, the area of 
entrepreneurial risk and willful negligence. 

Direct Insurers 

Looking now at risk management within the insurance 
industry, there is no lack of appropriate methods of risk 
assessment in natural hazards insurance. What is important, 
however, is that these methods be based on realistic data. 
Furthermore, realistic data require a sound basis of up-to-date 
scientific knowledge, so that return periods and intensities can be 
correlated accurately. What is also required is an effort to 
evaluate loss events as they occur, so that individual loss reports 
can be condensed into a useful body of loss expertise. Without 
such expertise, all we have is at best general guidelines. 

However, we do not have the loss ratios for different types 
of construction graded for each level of intensity of the natural 
phenomenon, e.g., windspeed, that we need in order to be able to 
differentiate between the premiums required for each type of 
risks. Such differentiation is, in tum, necessary if policyholders 
are to be persuaded to take measures for loss prevention and if 
there is to be some prospect of reducing capacity requirements to 
a reasonable level by the application of appropriately calculated 
deductibles. 

What is absolutely indispensable is that the information on 
the accumulated liabilities for each of the natural hazards 
covered be obtainable on the basis of small geographical areas 
and be subject to constant review. It should go without saying 
that this is essential for determining and curtailing production 
goals, laying down underwriting rules, controlling the build-up 
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of reserves and, last but not least, arranging for adequate 
reinsurance coverage. Particularly striking evidence of the fact 
that this is not always easy to practice and that expensive 
mistakes can occur even in highly developed markets was 
supplied in September of last year in connection with Typhoon 
No. 19. Not only individual companies, but also virtually the 
entire Japanese market-which is well known throughout the 
world for the rational and disciplined way in which it deals with 
the earthquake hazard-were surprised by a storm event that 
caused losses far in excess of the purchased reinsurance capacity. 
However, in all fairness, most of the international reinsurance 
community was taken by surprise too. 

Re Insurers 

In no sector of ordinary personal lines and mainstream 
commercial business is the reinsurance demand so enormous­
for all direct underwriters of such risks without exception-as it 
is in natural hazards insurance. Accordingly, those companies 
that offer such reinsurance coverage occupy a particularly 
important position in this market. This implies a particular 
responsibility too. Anyone who helps markets to accept potential 
accumulation risks in the first place should be prepared to 
maintain the continuity of the covers provided. There are, 
however, two sides to continuity, as we are all aware. Above all, 
the need for continuity must not be used as a superficial 
argument for upholding the status quo as regards prices and 
conditions if they no longer correspond to present realities. 

The portfolios of the large professional reinsurance 
companies, composed as they are of risks from all over the world 
and many different classes of business, tend to encourage the 
illusion that some kind of guarantee exists at this level that risks 
can be balanced against each other in perpetuity. However great 
the pressure on the direct markets from both the premium and the 
claims sides, the reinsurers are supposed to be able to squeeze 
out some kind of margin from somewhere or other if they only 
spread their business to a sufficient extent. It is clear that his 
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misconception arises out of an unfortunate combination of 
factual knowledge and wishful thinking. 

Let it be stated once again: natural hazards are basically 
insurable. Of course, there are risk accumulations in some parts 
of the world that, if fully activated, would exhaust the entire 
financing capacity of the private insurance industry worldwide. 
With the exception of such cases-which can only arise because 
of the extraordinary extent of the risks involved and which the 
insurance industry has never claimed to be able to deal with in 
their entirety-natural hazards are still insurable, even in this day 
and age. That is, they are insurable provided they are properly 
underwritten and reinsured-and provided the protected market 
will be able to pay the required risk premiums. 

The key to the problem of course lies in the prices and 
conditions of the original covers and the quality of the risk 
assessment. The world market is merely the mechanism into 
which this key may or may not fit. Reinsurers are among those 
who can help to make it fit. 

As has already been mentioned, the rating of natural 
hazards requires a very special kind of expertise. Companies that 
engage in it need a fund of global loss experience and also must 
be willing to develop and constantly to revise their rating 
materials on the basis of their own claims experience, as well as 
that of others. The large professional reinsurance companies 
have these resources and skills and the capacity to put them to 
proper use. Their clients ought to take advantage of this and 
make use of the services they offer. Reinsurers always prefer 
doing some extra work on behalf of their clients to being 
compelled to make "blind" acceptances which, after a few claim­
free years, may involve them in losses that are all the larger. 

Owing to the possibility of global accumulations, it is 
indeed vital that reinsurers have a clear picture of the liabilities 
they are assuming. It can never be assumed that risks will 
balance each other; the requisite balance must be brought about 
through planning, design and control on the basis of appropriate 
information. This information can only be provided by the direct 
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insurers and, if it is to be of real use, it must conform to a set of 
uniform standards. It is not of much use to a reinsurer if he 
receives information on assumed accumulations-however 
reliable it may be-if each ceding company draws the borders of 
its accumulation assessment zones starting from a different street 
comer. 

Standards of the kind required for this purpose have been 
provided for a number of years in regard to earthquake covers by 
CREST A. In many markets, the existence of these standards has 
brought about considerable progress in the direction of greater 
"transparency." As far as storm events are concerned, a lot of 
work still remains to be done. The initiative launched by 
CRESTA in this sector should be supported vigorously by all of 
us--for our mutual benefit. 

To plan a proper risk balance it is, however, necessary to 
know as exactly as possible what one's maximum loss burden is 
likely to be out of each commitment entered into. This is 
impossible if one agrees to insure accumulation-prone hazards 
proportionally without agreeing upon fixed aggregate cession 
limits. Any insurer who is offered an "open-end" cover these 
days ought to give some thought as to how "secure" the offering 
reinsurer is: no one who is unsure of the maximum extent of his 
aggregate obligations can guarantee his ability to meet them in 
the long term. 

This appeal for a return to the recognized underwriting 
principles is directed towards reinsurers also. The science of 
underwriting is one that has been developed specifically for the 
purpose of enabling us to provide the service we do. It is 
diametrically opposed to the type of undiscerning bottom-line 
underwriting that adds up the results of risks that are 
qualitatively quite different into a single amount. At every 
reinsurance renewal one can observe that the simple addition of 
the results of different classes of reinsurance business is 
understood as a technique for balancing risks; and if the balance 
is a positive one, everything seems to be in the very best of 
order, so that no changes in participation are called for. 
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In fact, there is no question of a risk balance in this case; 
what is involved is a purely superficial manipulation of the 
figures that disregards the fact that the types of business involved 
are often quite different-different as regards the periods in 
which a risk balance is achievable and hence as regards the 
periods in which profits or losses can be realized in the 
individual classes of business. Any reinsurer who agrees to cover 
natural hazards must know that such business can be accepted 
only "on its own merits." If multi line or all risk covers are 
accepted, it is essential that the reinsurer be able to demand 
separate accounting and the application of different conditions 
and limits.12

Government 

The demands, finally, that have to be made of governments 
in regard to dealing with the consequences of natural hazards are 
naturally particularly extensive and varied. This statement is not 
made out of any kind of naive trust in government as such, but 
because it is an established fact that governments are the most 
universal of all the collective support systems that can be 
expected to provide protection in the event of catastrophes. They 
are also the systems with the most extensive facilities, and their 
executive monopoly covers a wide range of activities: from the 
implementation of legal restriction of influences on natural risk 
factors and security regulations, from the promotion and tax 
exemption of private loss prevention measures to disaster relief 
in the last resort. 

Many of these measures are obviously precautionary ones 
that have to be implemented before the event or are measures 
that have to do with direct humanitarian aid to the victims of a 

12Profit sharing agreements, like every other form of variable premium payment
based on loss experience, are technically unsuitable for risks with loni: return periods. 
The principle of "underwriting on its own merits" does not mean that remsurers may not 
make their acceptance of large participations in catastrophe covers dependent on their 
receiving a certain amount of relatively stable basis business as well. The purpose of such 
"compensatory business" is not to subsidize the more highly exposed business but to 
reduce the relative impact of catastrophic losses on the reinsurer' s overall result and 
liquidity situation. 
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catastrophe after it has occurred. What happens, though, when 
compensation needs to be paid for losses resulting from the 
destruction of financial assets? Is it still sufficient today to regard 
financial losses caused by natural catastrophes mainly as the 
responsibility of the owner himself or of the commercial risk 
carrier-that is, the private insurer? Does not the increasingly 
obvious man-made character of many natural events mean that 
new ways must be found for determining whether it is 
meaningful, practical or even necessary to appeal to government 
to act increasingly not only as a upholder of public order, but 
also as a risk-carrying collective and to agree to public funds 
being used for this purpose? 

Although the question of the extent to which government is 
under a legal obligation is already a subject of lively discussion 
in a number of countries today, it is not one that will be 
discussed here. To pragmatists, it is obvious that government has 
certain functions as a provider of security; historically speaking, 
the very need for such functions may well have been one of the 
main reasons why governments were created in the first place. 
This is an obligation that exists basically still today. There can be 
no objection to efforts at deregulation where these are designed 
to remove unnecessary barriers to private initiative. However, 
this does not alter the fact that government-at least in a 
subsidiary function-still remains responsible for all questions of 
collective security. 

For those who are firm advocates of market economy and 
private enterprise, it is clear that an essential precondition for 
economic freedom-or indeed freedom of any kind-is 
readiness to accept responsibility for one's own well-being. It 
certainly would be wrong to lay responsibilities on government if 
this meant suppressing private initiative. Equally, it is not the 
place of government to assume losses for which the insurance 
industry has accepted liability simply because the size of such 
losses threatens that industry's existence. If government is to 
assume a meaningful function in the context of a common 
system of risk management for natural hazards, this must be 
limited to stepping into the breach where the available 
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instruments of underwriting technique prove inadequate for 
reasons that lie within the nature of risks themselves. In other 
words, government should provide help wherever self-help fails 
or is no longer possible. Two basically different sets of 
circumstances exist in which this may occur; what they have in 
common is their catastrophe potential. 

Case No. 1: Here it is the qualitative aspects of the risk that 
are significant. An example is floods in Holland. One can fully 
appreciate the arguments of the Dutch insurers when they say 

JOO that the risk of storm-driven tidal waves is not insurable in large 
areas of the country on a voluntary and competitive bases. The 
reason for this lies in the limits to which even the science of 
underwriting is subject. Extensive dike-building programs in 
Holland have increased the return periods of major disasters 
enormously, in some cases to as much as 10,000 years. From the 
purely mathematical standpoint, this results in very small net risk 
premiums for a huge loss potential which, in the event of a 
catastrophe, could not be recouped over any reasonable period 
because large economically productive areas would remain under 
water for a long time. 

Calculation periods that are almost as long as the entire 
history of civilization are not justifiable planning parameter for 
private companies that may have to meet their obligations at any 
time and are subject to competition where premium rates are 
concerned. If we also consider that it is by no means impossible 
that climatic changes-e.g., the greenhouse effect-could result 
in a rise in sea levels, even during the life of the present 
generation, to the critical point where the activation of liabilities 
no longer seems improbable, the following conclusion becomes 
unavoidable: If financial compensation is to be provided for 
losses to large sectors of the population, this can be done on a 
sound basis only by the institution that is alone in a position to 
keep the potential risk under control by means of constant 
structural improvements-and this is of course the government. 
If financial responsibility is divorced from the capability of 
taking active measures against the increasing exposure to a very 
real danger, then the whole balance of performance and reward 
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as the basis mechanism of economic activity is jeopardized. In 
this instance no room is left for the private insurance industry to 
do its job with a reasonable chance of success. 

Case No. 2: In this case it is not so much a question of 
whether a risk is basically insurable as of the overall amount of 
available capacity as compared with the loss potential. Examples 
here are earthquakes in California, hurricanes on the East Coast 
of the USA and earthquakes in new Zealand. 

The only role that can be played by government here is a 
supporting one. Private insurance coverage should not be 
replaced but supplemented where required. This is a logical 
extension of the idea of help where self-help is insufficient. 

Thanks to a closely knit system of global direct insurance, 
reinsurance and retrocession, the threshold above which such 
requirements may become acute is already very high. The very 
large loss events of recent years, above all, have gales in western 
and central Europe, the total insured loss was approximately 
US$ IO billion, while the overall economic loss is estimated at 
about $15 billion. Roughly two-thirds of the indemnifiable 
claims finally were paid by the reinsurers-approximately 70 
percent of these under non-proportional treaties. 

In this case the concept of the worldwide proportional 
distribution of risks proved sound as far as the capacity was 
concerned. It emerged, however, that the relevant covers had 
been offered at much too cheap a price; and this was at all levels 
of risk assumption and processing. It also became clear that the 
total insured loss from a catastrophic windstorm in Europe could 
have been greater still and that, if the pressure on the 
retrocession markets, which have shrunk anyway, should 
increase still further as a result of a general increase in loss 
frequency, capacity shortages could arise in the future. 

For the time being, though, we are far away, inasmuch as 
European storms are concerned, from this threshold of necessary 
government intervention. The response of the European 
insurance market to the windstorm losses of 1990 and to the 
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retrocession shortages seems quite healthy, logical and far from 
panicky: insurers and reinsurers do pay the higher premiums 
demanded for their protection; they do demand higher premium 
rates of their insureds, where required; and they do keep higher 
retentions, where full protection is not available. Accumulation 
control efforts and efforts at portfolio management are 
intensified and so is the exchange of know-how with the 
scientific sector in order to improve the basis for PML estimates 
and for a regionalized rating structure. 

J 02 As direct insurers become more aware of their increasing 
accumulation exposure, they will be more inclined to use the 
perhaps most effective tool to bring down exposure, loss­
handling cost and reinsurance premium: higher deductibles for 
the insureds. A homeowner in central Europe can easily bear the 
first $2,000 of a windstorm claim. Such an increased deductible 
alone would give European insurers enough capacity margin to 
cope with insurance needs for a number of years to come and 
would keep the need for government help well out of sight. A 
population base of 200 million Europeans exposed to winter 
gales indeed should be able to pay the insurance premium for a 
$20 billion worst case storm PML. The case for the 30 million 
Californians and a $50 billion earthquake PML certainly looks 
different, and the example of earthquakes in New Zealand is 
even more drastic. 

Thus, it is not surprising that in New Zealand a cooperation 
has long existed between the insurance industry and the 
government for the cover of the earthquake risk in the form of a 
fund. Such a fund is also discussed in the US. In theory such a 
fund could be financed by contributions out of the premiums of 
national companies and would be backed, as soon as it reached 
the limits of private capacity, by public sector loans at favorable 
terms. The total market loss after which claims might be made 
on the fund could be fixed at a certain percentage of the net 
market premium for all classes of insurance for which financing 
was to be provided, and the rights of the fund members to draw 
on the fund could be restricted by means of aggregator 
deductibles related to their premium income from these classes. 
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The guaranteed support of the government through repayable 
loans to a great extent would take the fatal sting out of the threat 
of unknown accumulations. 

One of the most important questions is of course that of the 
level at which such a fund would have to go into action. 
Apparently there is no general answer to this question.13 It 
seems important, though, that this level should be determined 
flexibly on the basis of the market premium concerned and by 
taking into account the capacity provided by the worldwide 
reinsurance market and the taxable reserve resources of the J 03 
market participants. In this context, the balance sheet capacities 
of the insurance companies are only one quantity to be 
considered; another important quantitative criterion is the 
volume of current capital transactions in the economy concerned. 
This means that, depending on local circumstances, the threshold 
values would be considerably lower than the total market 
capacity. It would be important in any case to prevent substantial 
losses resulting from widespread emergency sales of assets. 

But what about "the other unmanageable risks" mentioned 
in the title that the International Insurance Society had chosen for 
this paper? Let us return to the beginning of this paper: if a large 
enough group of individuals who are threatened by a similar 
danger, a danger that will strike any individual of the group 
fortuitously and will cause financial loss, is prepared to pay an 
appropriate price for their financial indemnification, such risk is 
manageable. If only one of the prerequisites contained in the 
above sentence is not met, then it is indeed unmanageable by 
insurance and/or reinsurance. 

13nie accumulation potential that could be activated through a severe European 
stonn is estimated today at anything up to US20S billion. Asswning a final participation 
in the overall loss of about two thirds, even a "mcdium-sii.ed" event costing roughly 
US$20 billion would increase the combined ratio of the 150 largest professional 
reinsurers operating in I.he world market for catastrophe covers by an average of eight 
percenL The availability of capacity for loss events of this magnitude is no doubt just 
about within the realms of possibility. It is interesting to note, incidentally, I.hat the latest 
American Eanhqualce/Swift Dreir Project also has put the intervention threshold for an 
excess of loss cover financed through a fund at an eight percent inacase in the canbincd 
ratio of the market as a result of the event covered. 
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There are innumerable examples of what cannot be insured 
or what should not have been insured; such examples might be 
useful, but would leave the reader with a negative aftertaste. 
Thus, this paper shall be limited to the sample field of natural 
catastrophes and the ensuing risks, which are indeed 
manageable. 

The high degree of interdependency existing among 
economic units today means that a great deal has to be taken into 
account if the high standard of living achieved in many parts of 

J 04 the world is to remain a secure perspective for the future,. Ever 
more complex problems, also with regard to security in the face 
of natural catastrophes, make it necessary that all those 
concerned work together reliably and in a coordinated fashion. 
We as professional reinsurers are willing to do our part in this 
regard both now and in the future. For not only is this in our 
legitimate own interest, but also we know that the service we 
provide is needed and will be needed even more in the future. 
While we are willing to continue our best efforts in this respect, 
we also demand support for these efforts. Only then will there be 
some assurance that catastrophe risks from natural hazards will 
continue to be manageable now and in the future. 
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La divergence entre la police et la proposition 

par 

RemiMoreau 

The purpose of this article is to examine the scope of 
art. 2478 C.c., al. 2, which reads as follows: "In case of 
inconsistency between the policy and the application, the latter 
prevails unless the insurer has in writing indicated the 105 
inconsistencies to the policyholder". For example, if the 
application contains no mention of a particular policy condition, 
there is, according to the Supreme Court, an inconsistency and 
therefore, the art. 2478 must be applied. In the folwwing text, the 
author tries to show the ambiguity of this rule. 

Dans la foulee de la refonne de 1974, le droit de 
!'assurance s'est enrichi d'une notion avantageuse pour le 
preneur, lors de la demande d'assurance et qui constitue unjuste 
equilibre entre les droits de l'assurable et ceux de l'assureur. Il 
s'agit de I 'article 2478, al. 2: 

En cas de divergence entre la police et la proposition, cette 
derniere fail foi du contrat, a moins que l'assureur n'ait 
indiqu� par �rit au preneur les points de divergences. 

Nous ignorons la source de ce texte. Emprunte par les 
redacteurs-legistes de l'epoque, il ne trouve son pareil ni en droit 
anglais, ni en droit fran�ais. A. l'instar de plusieurs autres 
dispositions nouvelles, cette stipulation decoulait de I 'importance 
grandissante que prenaient, dans l 'elaboration des nouvelles 
r�gles regissant le contrat d 'assurance, le droit de la protection 
du consommateur et la tendance d 'un certain fonnalisme au 
niveau de la fonnation du contrat. 
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L'amelioration de !'information donnee a l'assure fut et 
sera toujours un objectif constant du legislateur. L'information 
precontractuelle est eminemment louable a condition qu'elle 
puisse se concilier avec la pratique et une certaine celerite dans 
la conclusion des contrats. 11 est regrettable de constater 
qu 'inspires par certaines lignes et entre-lignes de la doctrine, les 
tribunaux se servent abondamment de !'article 2478 C.c. pour 
reduire anormalement la portee de la police d'assurance. 

Nous tenterons de demontrer a quel point l'interpretation 
106 doctrinale et jurisprudentielle actuelle de cette disposition (que 

nous attribuons a une maladresse de redaction) denature le droit 
de !'assurance et perturbe }'operation elle-meme. L'assurance ne 
se resume pas uniquement a !'emission d 'un contrat. C'est un 
instrument de protection sociale dont l'assise est la compensation 
de risques assures. La compensation et la mutualite ne peuvent 
coexister normalement si l'assureur n'est pas en mesure 
d'evaluer, d'abord et correctement, les risques qu'on lui 
demande d'assurer et determiner ensuite la prime qui s'applique 
tout en prenant compte un mot a mot reflechi et redige selon les 
us et coutumes et selon les motivations de la concurrence ou 
d' autres considerations. Lorsqu 'un assureur accepte de prendre 
en charge un risque, il le fait, dans bien cas, selon un 
questionnaire qu 'il a elabore et selon un mot a mot qu 'il estime 
le plus precis et le plus articule possible. 

Afin d'offrir la bonne protection, il est imperatif a

l'assureur de bien comprendre la protection recherchee par 
l'assure. 

A cet egard, !'article 2478 C.c. permet a l'assure d'opposer 
valablement a l'assureur tout aspect de la police qui ne serait pas 
conforme a sa demande. Dans l 'esprit de cet article de loi, une 
divergence implique necessairement que le preneur d'assurance 
ne retrouve pas dans sa police certains elements particuliers qu 'il
aurait demandes. Mais de dire que !'omission, dans une 
proposition, d 'une disposition de la police constitue une 
divergence, c'est de vouloir passer pour un omnivore de tout ce 
qui est consommable. 
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Les elements constltutlfs de la proposition 

Le point de depart de la garantie de l'assureur est 
clairement enonce a !'article 2476 C.c: «Le contrat d'assurance 
est forme d� que l'assureur accepte la proposition du preneur. » 
Une proposition ecrite n'est pas toujours requise. Elle est, avant 
tout, un outil important pour l'assureur dans !'appreciation d'un 
risque quelconque. Elle sert a determiner la limite et la prime. 
Selon les r�gles des articles 2485 C.c. et suivants, elle 
s'hannonise avec les principes de la declaration initiate du 
risque. Pour le preneur ou le futur assure, la proposition est le 107 
moyen ideal de faire connai"tre a l'assureur l'objet de la garantie 
qu • il souhai te se procurer et I' occasion de lui fournir les 
elements d'appreciation du risque. Soit par simple inadvertance 
ou, dans des situations plus scabreuses pour eviter un refus 
d'assurance ou encore pour obtenir une tarification plus 
interessante, il peut arriver que !'assure omette de foumir 
certains renseignements importants. L'assureur pourra alors 
invoquer soit la reduction proportionnelle de l'indemnite ou la 
nullite du contrat, tel que prevu a !'article 2488 C.c.1 A. moins de 
pouvoir etablir la mauvaise foi du preneur ou de demontrer que 
l 'assureur n 'aurait pas accepte le risque s'il avait connu les 
circonstances en cause, cette article prevoit, en principe, que 
l'assureur peut reduire l'indemnite en proportion de la prime 
re�ue. 

Ceci etant dit, il est opportun de souligner que la 
proposition, pris comme document, emane de l'assureur et que 
son fonnulaire est prepare par lui. Nous verrons plus loin qu 'il a 
un double obj et: pennettre a l 'assureur d 'avoir toutes les 
informations sur la garantie voulue, voir meme certains 
elargissements de garantie, et obtenir les renseignements 
necessaires sur la materialite et les circonstances du risque. La 
proposition d 'assurance, aussi appelee «questionnaire», sen 
essentiellement a procurer a l' assureur, I 'information necessaire 
a !'acceptation et la tarification du risque. 

1Lc nouvel article 2411 C.c. Q. est dans le meme esprit que !'article 2488 C.c.,
quoique sa redaction soil modifi�e. A titre d'exemple, le Mgislateur utilise le mot 
« preneurio plut& que «proposant». 
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II existe des differences fondamentales et tout a fait 
incomparables entre une proposition et une police. D'ailleurs, vu 
le caractere unique des deux documents, ii ne peut en etre 
autrement. 

Pour micux illustrer la nature distincte, mais aussi la 
complementarite de la proposition par rapport a la police, nous 
avons dresse un tableau comparatif d 'un type d 'assurance que 
nous avons pris au hasard: I 'assurance de la responsabilite civile 
des administrateurs ct des dirigeants. Nous retrouvons a gauche 
les principaux elements distinctifs de la proposition et a droite 
lcs principales clauses que l'assure retrouvc a la lecture de son 
contrat: 

Proposition d'assurance 
responsablllte D&O 

(questionnaire lnformatlf) 

1. Norn

2. Adresse

3. Nature de l"entreprise

4. Nombre d'assures :
administrateurs, dirigeants,
autres (cadres superieurs)

5. Assurance anterieure de meme
type

6. Relus anterieur d'une telle
assurance

7. Reclamations anterieures

8. Umites de garanties demandees

9. Franchise demandee

10. Date d'entree en vigueur
demandee

11. Signature

Contrat d'assurance 
(Responsabllite clvile des 

admlnlstrateurs et dlrlgeants) 

(conditions contractuelles) 

1. Conditions particulieres :

a) nom et adresse de l'assure
b) le montant d'assurance

c) la franchise

d) la periode

e) la prime

f) les avenants particuliers

2. Conditions generales :
a) nature et etendue de la

garantie

b) nomenclature des
exclusions

c) nomenclature des

dispositions ou conditions
de la police

d) les definitions

Un survol de ce tableau, abrege et concis, nous oblige a
faire une double constatation: une au plan de la spccificite des 
deux documents, lesquels ont des dispositions qui leur sont 
proprcs, ct l 'autre au plan de la complcmcntarite. 
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1. Conditions particulieres :

a) nom et adresse de !"assure

b) le montant d'assurance

c) la franchise

d) la periode
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f) les avenants particuliers
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d) les definitions
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La divergence entre la police et la proposition Remi Moreau 

a) Specificite: c'est dans la police, (et non dans la
proposition) que l 'on retrouve la formulation de la garantie
et ses restrictions en plus d 'une kyrielle de conditions
usuelles, telles que la limite territoriale, l'avis de sinistre,
les autorisations particulieres, les modifications en ·cours de
garantie, la resiliation, etc. Le formulaire de la proposition
et celui de la police ont des buts et une redaction fort
differente.

b) Complementar ite: si !'assure a demande dans la
proposition une franchise precise, un montant d'assurance 109 
particulier, ou meme une clause d'elargissement ou un
avenant en particulier, ces elements se retrouveront, soit
dans les conditions particulieres de la police, soit dans le
corps du contrat. Si I 'assure a formule dans la proposition
le nom de l'entreprise designee et le nom des
administrateurs, il retrouvera normalement dans le texte
une double garantie : a) la responsabilite des
administrateurs et b) le remboursement de l'entreprise
designee qui a indemnise ses administrateurs. Comme toute
action genere une reaction, il va de soi qu 'une demande
d 'assurance implique la delivrance de cette assurance.

Au dela de ces particularites, 1 'assure ne peut pretendre a
une divergence entre la police et la proposition parce qu 'elle 
serait fonde.e sur le contenu propre et les dispositions memes du 
contrat 

Les aspects suivants, non limitatifs, sont-ils des 
divergences? 

1. La proposition requiert une assurance des administrateurs et
des dirigeants et la police s'applique uniquement au
Canada. Est-ce une divergence?

2. La proposition ne specifie pas la garantie dans le temps
(Exemple : I' application de I' assurance au moment ou I' acte
reproche est accompli ou I 'application au moment ou la
reclamation est presentee a I' assureur) : cette explication
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n'est retrouvee que dans la police. L'assure saurait-il y voir 
une divergence? 

3. La proposition fait etat de la garantie demandee. Supposons
que la police precise que la garantie de remboursement de
la societe assuree est faite a la condition et dans les limites
d'un reglement d'indemnisation. Si l'assure a omis de
transmettre a l' assureur le reglement corporatif
d'indemnisation, pourrait-il pretendre que l'assureur a failli
a la demande d 'assurance?

110 4. La police que nous examinons comprend treize restrictions
ou exclusions, bien delimitees, conformement a la loi. 11
s'avere que ces restrictions n'apparaissent pas dans la
proposition. Peut-on parler de treize divergences?

5. La police precise que l'assure doit foumir un avis de
sinistre a l 'assureur dans les meilleurs delais: le tribunal
doit examiner la portee de cette condition, a la lumiere de la
police. On ne retrouve evidemment pas une telle condition
dans la proposition. La proposition a-t-elle pour but de
reprendre une condition de la police?

Elements du drolt anglals et du drolt franc;als 

Voici deux extraits pertinents qui font largement le 
consensus. L'un est tire de Principles of Insurance l'autre de 
Droit des assurances. 

Commen1rons d'abord par le droit nord-americain: 

The application 

The function of the insurance agent is technically one of 
soliciting prospects to apply for insurance (and in some 
cases finding an insurer to write coverage) rather than one 
of offering insurance for sale. In life, health, hail, livestock 
and credit insurance, as well as surely bonding, the 
application must be in writing on forms supplied by 
insurers. Applications in fire and liability insurance, with 
few exceptions, are oral and informal. 
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La divergence entre la police et la proposition Remi Moreau 

Legal status of an application 

An application usually is an offer, although under some 
conditions it is only an invitation to the insurer to make an 
offer. An application cannot be an acceptance of an offer, 
because the agent in inviting the application has not made 
an offer. The subject of offer and acceptance of an 
insurance contract is discussed later in this chapter. 

As written application states the kind and amount of 
insurance desired, the premium to be paid and detailed 
information about the exposure. Some applications include 
a notice that the agent does not have the authority to modify 
the terms either of the application or of the policy. The 
information in the application is used chiefly for 
underwriting and identification purposes. Although 
applications for insurance, in some cases, may have no 
legal consequences in creating the contract, they do contain 
a number of representations that affect the contract after it 
is made. In life and health insurance the application is made 
a part of the contract because most states prohibit insurers 
in defense of a claim from using statements of the insured, 
unless these statements are part of the written contract. 
Because oral misrepresentations are difficult to prove, the 
custom is to include written policy declarations in non life 
insurance even though oral representations are allowed2

• 

Puis, voyons maintenant le droit fran�ais : 

L'information de l'assureur: la proposition d'assurance 

La proposition d'assurance est le document par lequel le 
futur souscripteur demande une garantie d'assurance pour 
les risques qu'il d&:lare. En pratique, la proposition est un 
imprime preetabli par l'entreprise d'assurance et transmise 
au client par l'agent d'assurance qui represente la 
compagnie et sert d'intermediaire entre les entreprises et les 
assures. Cet imprime comporte un questionnaire qui permet 

2Robert L Mehr and Emerson Cammack, Principles of Insurance, Irwin Serie in 
Insurance and Economic Sccuri.ty, 1976. 

111 
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a l'assurcur de recueillir tous les renseignements que le 
proposant peut lui foumir, et ces declarations serviront de 
base a la souscription du contrat. 

La loi du 31 decembre 1989 a precise la portee de ce 
questionnaire: d'apres }'article L.113-2 nouveau c. ass., 
l'assure doit « repondre exactement aux questions posees

par I' assureur ... » sur les circonstances qui sont de nature a 
faire apprecier par l'assureur les risques qu'il prend a sa 
charge. Il n 'a pas a aller au-dela de ces questions pour 

J 12 declarer comme auparavant « toutes les circonstances 
connues de lui ... », car a vrai dire l'assure-consommateur ne 
sail pas tres bien ce qui intcresse l'assureur. 

Les assureurs doivent done desormais rediger de maniere 
exhaustive et precise ces questionnaires ... 

Neanmoins, l'article L.112-2 dispose toujours que « la 
proposition n'engage ni l'assure ni l'assureur». Elle ne 
constitue en effet qu 'une « offre » de contracter emanant du 
proposant, qui demeure libre de retiree ceue offre tant que 
l'assureur ne l'a pas acceptee, et de rompre !es pourparlers 
engages. Cependant, si le contrat est ulterieurement souscrit 
sur la base des declarations contenues dans la proposition, 
celles-ci prennent une grande importance car elles 
constituent la « declaration des risques » couverts, et 
permeuent d'etablir la bonne ou la mauvaise foi de 
l'assure3

• 

A. la lumiere de ce qui precede, on constate que la
proposition est « une off re de contracter ». Lorsque l' assure et 
l'assureur s'entendent sur les elements essentiels, le contrat 
d' assurance est forme. Com me nous l' avons signale 
precedemment, le droit est precis au Quebec: le contrat est forme 
lorsque l'assureur accepte la proposition, c'est-a-dire une 
demande circonstanciee d'assurance. 

3Yvonne Lambert-Faivre, Droil des assurances, Precis Dalloz, 7e edition, 1990.
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La divergence entre la police et la proposition Remi Moreau 

A !'article 2477 C.c., le legislateur a pris soin de stipuler ce 
qui suit: « La police est le document qui constate le contrat 
d'assurance. » L'entente a lieu des !'accord des volontes, mais 
c'est au niveau du contrat qu'elle se manifeste d'une fa9on 
tangible. Au niveau de l'offre, !'assure n'est pas en mesure de 
dieter a l 'assureur telle clause, telle formulation ou telle 
condition. La technicite de !'assurance repose sur les dispositions 
du contrat. Une fois le contrat fonne et re9U, !'assure peut, s'il le 
desire, contester une clause ou m€me la bonifier. 11 lui 
appartiendra alors de negocier avec l 'assureur telle clause, telle 
fonnulation, telle condition, moyennant ou non une surprime. 

Le droit fran9ais est plus explicite que le droit actuel 
quebecois sur !'information re9ue de !'assure. Dans Droits des

assurances, le professeur Lambert-Faivre signale que 
!'information de l'assureur emane de la proposition. Toutefois, 
en vertu de !'article L 112-2, de droit nouveau, !'information 
re9ue de !'assure, tout aussi importante et necessaire, doit se faire 
au moyen d'une fiche d'information sur le prix et les garanties 
du contrat, avant la conclusion de tel contrat. Cette article 
enonce, en substance, que l'assureur doit delivrer a !'assure, sauf 
pour les grands risques ou pour certains types de contrat, avant la 
conclusion du contrat, une fiche d 'information sur le prix et les 
garanties, d'une part, et, d'autre part, un exemplaire du projet de 
contrat ou une notice d'information sur le contrat decrivant 
precisement les garanties assorties des exclusions, ainsi que les 
obligations de !'assure. Cela va de soi puisqu'une divergence 
entre la police et le document precontractuel risque de penaliser 
l' assureur. La logique est respectee: les divergences sont 
observables car les documents sont comparables, a savoir 
l 'exemplaire du projet de contrat et le contrat lui-m€me. 

L'article L 112-2 requiert, ajuste titre, que «la proposition 
d'assurance n'engage ni l'assure, ni l'assureur; seule la police ou 
la note de couverture constate leur engagement reciproque .» 

Le nouveau droit quebecois, reformant le Code civil du 
Quebec, sanctionne le 18 decembre 1991 et qui devrait entrer en 
vigueur au debut de I' annee 1994, nous eclaire mieux sur 

113 
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I' obligation de I' assureur de bien renseigner l' assure, mais he las, 
il perpetue l'ambigurte fondee sur la divergence entre la police et 
Ia proposition. En effet, on peut lire a !'article 2400 C.c.Q.: 

En cas de divergence entre la police et la proposition, cette 

derniere fait foi du contrat, a mains que l'assureur n'ait, 

clans un document separe, indique par ecrit au preneur les 

elements sur Iesquels il ya divergence. 

Les redacteurs du nouveau Code civil du Quebec ont 
prefere ignorer les ameliorations suggerees par l'industrie et ils 
ont malencontreusement repris la meme equivoque du Code 
actuel sur la divergence entre la police et la proposition. C'est a
ne rien comprcndre. 

Que l'on ait exige de l'assureur qu'il inforrne bien le 
preneur sur la nature precise et l'etendue de sa police, nous 
l 'admettrions aisement. Mais comment un assureur peut-il 
logiquement fournir a un assure un document separe qui 
preciserait les divergences entre la police et la proposition, 
puisque ces deux documents n'ont rien en commun quant a la 
forrne et quant au fond, si ce n'est cette complementarite, cette 
adequation entre des demandes particulieres, exprimees dans la 
proposition et que l'assure doit, assurement, retrouver dans la 
police? Nous serions reconnaissants aux promoteurs de la 
primaute absolue de la proposition sur la police de s'expliquer un 
peu mieux sur cette question. 

Certaines explications retrouvees dans la doctrine, 
doctement assorties de criteres4, ne semblent pas resister a la 
critique. On peut lire dans Les contrats d' assurance de Jean-Guy 
Bergeron que tout ce qui est contraire a la proposition signifie 
divergence, a mo ins d'etre denonce explicitement par l 'assureur: 
une demande d'assurance accident doit comprendre une garantie 
sur tous les accidents, sinon se profile une divergence; une 
demande d 'assurance de la responsabilite civile des electriciens 
comportant !'exclusion des biens sous le soin, la garde ou le 

4Jean-Guy Bergeron, us con/rats d"assurance, Tome premier, Les &lilions SEM 
inc .• p. 234. 
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La divergence entre la police et la proposition Remi Moreau 

contrOle de l'assure gfoere une divergence5• Tout cela semble 
bien beau en theorie. Mais, en concret, quoi denoncer? 

Qu'est-ce qui permet au savant confrere, volubile sur le 
theme de l'interpretation des contrats d'assurance, de croire que 
le proposant lirait le texte integral de sa police, si ce texte lui 
etait remis au moment de la signature de la proposition? Que le 
professeur fasse et refasse cet exercice : qu 'il accepte de vetir, 
l'espace d'un moment, !'habit de l'assureur, ce qui semble 
d 'ailleurs lui repugner. Et, pour mieux asseoir sa these, qu 'ii 
tente d'expliquer a un proposant d'une assurance de dommages 115 
les divergences entre la police a etre emise et la proposition. 
L'approche empirique lui permenra de comprendre que 
l'exercice conduit invariablement a un cul-de-sac. 

Une jurisprudence lncertalne 

L'arret Faubert c. L' lndustrielle, compagnie d' assurance 
du Canada6 rendue par la Cour d'appel, est un premier exemple 
ou les tribunaux entrent en conflit sur la signification ou la port� 
de la notion de divergence, vehiculee par !'article 2478 C.c. Une 
police d' assurance sur la vie obligeait l 'assureur a verser une 
double indemnite, en cas de mort accidentelle. La police precisait 
toutefois que cette clause n'etait consentie que s'il n'y avail 
aucune negligence de l'assure. Constatant une negligence, la 
Cour superieure donna raison a l'assureur. En appel, les juges 
ont conclu qu 'il y avail une divergence entre la police et la 
proposition, au sens de l'article 2478 C.c. Ce jugement n'est pas 
sans fondement. Lorsque l 'on retrouve dans une police une 
restriction non usuelle, l 'assureur devrait en faire mention d 'une 
maniere ou d'une autre. Toutefois, la proposition n'est pas 
l'endroit ideal pour signaler les clauses inusuelles. Faute 
d'explication de la part du legislateur, nous nous insurgeons sur 
le fait qu 'une restriction contractuelle saurait etre une 

5n s'a�it d'une exclusion standard en a.ssurance de la responsabili� civile. La 
divergence ewterait plut6t en assurance de la responsabili� dite «erreurs ou omissions» 
des maiucs-electriciens. 

973. 
6Faubert c. L' lndustriel/e, compagn� d' assurance du Canada, (1987) RJ.Q.,
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divergence, si la restriction ne se retrouve pas dans la 
proposition. 

L'arret Robitaille c. J. A. Madi/(' rendu en mai 1990,

reprend l'ambigurte, l'accentue, l'accredite, lui donne ses lenres 
de noblesse. Dans cette affaire, la Cour d'appel precise 
clairement que l'objet de la proposition n'est pas d'enoncer 
toutes les conditions de la police. En l'occurrence, une clause de 
la police qui contenait une nouvelle obligation de l'assureur, par 
rapport a I' assureu r precedent, portai t sur l 'engagement form el 

116 de !'assure d'entretenir le systeme d'extinction d'incendie du 
b§timent assure. La Cour supreme a infirme le jugement en y 
voyant une divergence entre la police et la proposition. 
Malheureusement, tout comme le legislateur, le tribunal se garde 
bien de definir ce que constitue une divergence. Decidement, il
nous apparai"t tres clair que le r6le de cene jurisprudence est de 
faire dire a la loi ce qu 'elle ne dit pas. 

Il est interessant de signaler un autre arret recent de la Cour 
d'appel dans l'affaire Jean-Guy Bilodeau c. Les Assurances 
Provencher-Verreault & Associes inc.s Face a la primaute de la 
jurisprudence precedente, il est inutile de rappeler que cette 
decision ne peut malheureusement pas faire autorite. Nous la 
signalons parce qu 'elle illustre, a notre avis, un aspect fort 
significatif de divergence entre la proposition et la police. 
Examinons brievement les faits. 

Suivant la demande d'un individu d'assurer un avion, le 
courtier lui fait remplir une proposition, dans laquelle est inscrit 
un montant d'assurance de 60000 dollars. L'assureur n'accepte 
pas integralement cette demande du preneur et il avise le courtier 
que le montant d 'assurance serait limite a 48 000 dollars. Avant 
que la police ne soit emise, survient un incendie. L'assure 
reclame le montant d'assurance demande. L'assureur s'y refuse, 
en s'appuyant sur le texte de la police, emise apres le sinistre et 
alors remise a 1' assure et en alleguant qu' il avait avise 

1Robitaille c. J. A. Madill, (1990) I R.C.S., 985.
8jean,Guy Bilodeau c. Les Assurances Provencher.Verreault & Associis inc.,

(1992) R.R.A., 381. 

La diverge 

verbaleme: 
poursuit a
premiere iJ 
contre l'a 
courtier n 
n'avait pa 
propositio: 
divergenc 
desistemer 
nous igno: 
caracteristi 

Selo1 
entendre 
demande J 

police. Ne 
precite poi 
retenons 
eloquemm 
la police e1 

A l'i 
Quebec, C 
comment� 
ligne dans 
Non seul 
d'assuran 
entreprise, 
voir oppo: 
les soins , 
divergenc1 
cene excl1 
pour que 1 

On: 
« garantie 

9Grou, 
10sull



iSURANCES 

tion ne se retrouve pas dans la 

J. A. Madif P rendu en mai 1990, 
ntue, l 'accredite, lui donne ses lettres 

affaire, la Cour d 'appel precise 
la proposition n'est pas d'enoncer 

>0lice. En l 'occurrence, une clause de 
nouvelle obligation de l'assureur, par 
lent, portait sur !'engagement formel 
systeme d'extinction d'incendie du 

supreme a infirme le jugement en y 
mtre la police et la proposition. 
1me le legislateur, le tribunal se garde 
;titue une divergence. Decidement, il 
: le r6le de cette jurisprudence est de 
ne dit pas. 

�naler un autre arret recent de la Cour 
n-Guy Bilodeau c. Les Assurances
ssocies inc.8 Face A la primaute de la
il est inutile de rappeler que cette

:usement pas faire autorite. Nous la
lustre, A notre avis, un aspect fort
: entre la proposition et la police.
faits.

j'un individu d'assurer un avion, le 
: proposition, dans laquelle est inscrit 
60000 dollars. L'assureur n'accepte 

1ande du preneur et il avise le courtier 
: serait limite A 48 000 dollars. Avant 
ise, survient un incendie. L'assure 
ance demande. L'assureur s'y refuse, 
le la police, emise apres le sinistre et 
et en alleguant qu 'il avait avise 
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verbalement le courtier de la limite revisee A la baisse. L 'assure 
poursuit A la fois l'assureur et le courtier. Il est deboute en 
premiere instance. En appel, il opte de se desister de son pourvoi 
contre l'assureur. Le tribunal arrive A la conclusion que le 
courtier ne peut etre tenu responsable, parce que l' assureur 
n'avait pas le droit d'emettre une police non conforme A la 
proposition, sans indiquer « par ecrit au preneur les points de 
divergences», comme l'exige !'article 2478 C.c. Malgre le 
desistement de l'appelant contre la compagnie d'assurance, dont 
nous ignorons la cause, ce jugement nous fournit un exemple 
caracteristique, concret et realiste de !'article precite. 

Selon nous, cette decision illustre A souhait ce qu'il faut 
entendre par «divergence»: une contradiction entre une 
demande particuliere du preneur et ce qui est inscrit dans la 
police. Nous opinons qu'il est inexact de se servir de !'article 
precite pour denoncer les dispositions de la police. Ce que nous 
retenons de ce jugement c'est qu'il fait comprendre 
eloquemment que la proposition est inherente A la formation de 
la police et que !'assure a un mot A dire, au moment de l'offre. 

A. !'inverse, un jugement recent de la Cour d'appel du
Quebec, Groupe Commerce c. Service d' entretien Ribo inc.9, 

commente par Me Odette Jobin-Laberge10
, s'inscrit en droite 

ligne dans !'interpretation amphigourique de !'article 2478 C.c. 
Non seulement l'assure, qui a demande une couverture 
d • assurance «complete » en regard des activites de son 
entreprise, est-il absous de lire sa police mais encore il ne peut se 
voir opposer une exclusion standard qui s'y trouve (biens sous 
les so ins et la garde de l 'assure) en ce qu 'elle constitue une 
divergence d 'avec la proposition verbale. Au dire du tribunal, 
cette exclusion devait etre signalee dans un document distinct 
pour que l 'assureur soit autorise Al 'invoquer. 

On ne doit pas confondre « obj et» d 'assurance et 
« garantie » d'assurance. La distance entre les deux est parfois 

9Groupe Commerce c. Serviced' entreti.en Ribo inc., J.E 92-1432. 
lOiJulletin du 2 decembre 1992, publi� par Lavery, de Billy. 
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etroite, tel un isthme. Elle a ete franchie allegrcment, d 'un seul 
bon et sans detour, dans le jugemcnt precite de la Cour d'appel. 
A titre d'exemple, l'objet de l'assurance de biens est de couvrir 
un batiment, un contcnu alors que la garantie s 'etend a 
l'incendie, aux explosions, au vandalisme ou autres risques, sous 
reserve des conditions de la police. En assurance de la 
responsabilite, la difference est plus subtile. Tel qu 'il est 
mentionne aux Conditions particulieres, son objet est de couvrir 
les lieux et les operations de l'assure, bien que la garantie soit 
precisee plus distinctement dans les sections suivantcs de la 
police. La garantie a pour but d'indemniser !'assure contre les 
consequences pecuniaires de sa responsabilitc civile et sous 
reserve des exclusions et conditions. 

Pour mieux illustrer l'objet de l'assurance de la 
responsabilite, il est d 'usage que dans la section des Conditions 
particulieres, precedant celle des garanties, l'un des articles 
precise le risque assure ou l 'objet d'assurance comme suit: « tous 
les lieux et toutes les operations». Dans certains cahiers des 
charges, lors de soumissions, les consultants vont encore plus 
loin dans l'articulation de l'objet d'assurance responsabilite: 
« tous les lieux appartenant, loues ou confies a I 'assure, incluant 
tous les autres lieux acquis durant la periode de la police, ct 
toutes les operations de l'assure, incluant lcs operations connexes 
ou incidcntes ». Encore une fois, l 'ampleur de cette description 
ne doit pas pour autant nous faire oublier que la garantie n'cst 
pas d'indemniser l'assure toutes les fois que ses lieux et ses 
operations sont mis en cause, face a un dommage subi par un 
tiers, mais uniquement dans le cadre de la garantie applicable a 
ses lieux ou operations. 

La jurisprudence actueUe semble emprunter trop facilement 
les faux pas de la doctrine sur I 'interpretation la plus elastique 
possible des contrats d 'assurance. A preuve, dans l'affaire Ribo, 
lisant aux Conditions particulieres de la police que l'objet 
d 'assurance s 'etendait « aux lieux et activites de l'assure 
consistant principalemcnt un service de concicrgerie incluant le 
nettoyage de fen€tres », le juge Beaudoin y vit la un indication 
suffisante pour donner droit aux pretentions verbales de l'assure 
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sur une couverture complete. Le tribunal s'est malheureusement 
mepris entre l 'objet et la garantie et conclut a une divergence 
entre la police et la proposition verbale. 

Ce jugement tire volontiers sa source dans le jugement 
mere sur cette question, le jugement Robitaille c. Madill. Selon 
le batonnier Louis-Philippe de Grandpre, ex-juge de la Cour 
supr€me11, ce jugement constitue, parmi une longue liste, un 
exemple de jugements de la Cour supreme du Canada qui sont 
mal fondes et qui suscitent la controverse. Au cours d'un 
dejeuner-causerie en octobre demier (nous reproduisons 119 
l 'allocution dans le present numero) organise par l 'Association 
du Barreau Canadien, le magistrat a rappele a son auditoire que 
par l 'arr€t Robitaille, la Cour supr€me a cree pour l' assureur une 
obligation que le legislateur ne lui a pas imposee. 

Avec tout le respect qu'il faut avoir pour la Cour Supreme, 
il faut souligner qu'il y a la une mauvaise lecture de l'article 
2478: 

Une proposition d'assurance ne saurait etre aussi complete 
que le contrat d'assurance. Sans entrer dans le fin detail de 
la nature d'une proposition, ii suffit d'affirmer qu'elle doit 
se limiter a la representation des faits physiques connus de 
l'assure. Si cette representation dans la police est modifiee, 
ii y a  alors divergence qui donne naissance a l'application 
de l'article 2478 C.c. 

Le batonnier n'a pas manque de s'interroger sur cette 
situation desesperante, en se demandant si les juges ne sont pas a
ce point meduses par certains textes d 'universitaires qu 'ils en 
omettent d'exercer leur propre reflexion, ou encore, s'ils ont 
!'experience voulue pour se prononcer en droit des assurances, 
ou s'ils laissent tout simplement leurs secretaires juridiques 
rediger les projets de jugements. 

11 L' alloanion du bitoonier est publi� dans le present numtro. 
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Concluslon 

L'article 2478 C.c., al. 2, joue un role important et 
incontestable. Il vient sanctionner le non respect d 'une demande 
particularisee de !'assure, quelle qu 'elle soit. 11 est decevant de 
constater que le nouveau Code, reprenant cet article controverse, 
ne precise pas le sens du mot «divergence», qui, selon nous, 
pour etre conforme au droit de I 'assurance, devrait signifier une 
contradiction entre ce qui serait l'objet d'une demande 
specifique dans la proposition et ce qui est formule 

120 subsequemment dans la police. Le mot « specifique >> nous 
apparmt important. Par exemple, la demande d 'une assurance vol 
ne peut etre mise sur un meme plan que l 'emission d 'une 
assurance vol avec ses conditions usuelles, meme les plus 
techniques. 11 serait aberrant que !'assure, ayant simplement 
demande une assurance vol, sans specifications particulieres, 
trouve ensuite qu 'il y a divergence entre cene demande generale 
et les restrictions d 'une telle assurance. Par exemple, nous 
songeons a l 'inapplication de cette police lorsqu 'il y a des 
marques visibles d 'effraction. Suffit-il de dire simplement que la 
police doit s'appliquer si la proposition ne fait pas etat de cette 
restriction? Dans !'affirmative, en deniant le contrat d'assurance, 
un changement fondamental et a contre-courant de la pratique se 
serait subtilement opere au Quebec. 

Une divergence implique que le souscripteur (le futur 
assure) ait fait une demande sur un ou plusieurs points 
particuliers, soit a travers le questionnaire de l'assureur ou 
oralement lors de la declaration initiale du risque et qui ne se 
retrouve pas dans la police. 

Vu le defaut du legislateur de preciser la notion de 
divergence, !'incertitude entourant la question semble loin d'etre 
resolue. 11 serait de premiere necessite que le futur Institut de 
reforme du droit, qui sera charge de la revision reguliere du droit, 
soit instruit sans tarder de cette controverse. Pour l'heure, nous 
ne pouvons que manifester notre «divergence» avec certaines 
idees avancees sur cette question dans la doctrine et dans la 
jurisprudence. 
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Les intermediaires de marche 

Reforme du secteur des lntermedlalres de marche 

EnJeux et defis 

par 

Alain Samson• 

Nous inaugurons ici une nouvelle chronique qui se veut, 
avant tout, concrete et utile, grdce a tout collaborateur, 
notamment Les intermediaires eux-memes, desireux de nous 
soumettre leur texte. 

La chronique « Les intermediaires de marche » etait 
devenue indispensable dans une revue comme la rwtre, tant Les 
courtiers, Les agents, Les experts, Les conseillers et leurs 
representants occupent une place importante dans I' assurance. 
Bien sur, cela est du a leur nombre mais aussi a leur 
connaissance des marches et des besoins particularises des 
clienteles. Encore plus aujourd' hui qu' hier, inspires par la 
nouvelle legislation, Les intermediaires doivent remettre en cause 
leurs pratiques et leurs r6les. Les manquements a leurs 
obligations professionnelles sont aussi de plus en plus 
severement sanctionnes par Les tribunaux. 

Cette chronique se veut une table de reflexion et de 
discussion permanente, sans limitation de sujets ni de themes. A 
titre indicatif, mentionnons : la nature des mandats, Les exigences 
en matiere de formation et de controle de la qualite, Les 
organismes d' autoreglementation, la responsabilite 
professionnelle, la prevention, Les experiences inedites, Les 
nouveaux defis poses par le decloisonnement et Les cabinets 
multidisciplinaires. Bref, toute matiere qui, de pres ou de loin, 

• M. Alain Samson, B.Sc.Adm., M.B.A., F.I.A.C., est Surintendant des 
intennediaires de marche, Bureau de l'lnspecteur general des institutions financieres. 
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est susceptible de vehiculer l' information, d' augmenter ses 
connaissances ou de temoigner du present et de l' avenir des 
intermediaires de marche. 

Remi Moreau 

Situes au centre des grands enjeux actuels et futurs en 
matiere de distribution de produits et conseils d 'assurances et de 
finances, les intermediaires de marche representent cette force 
vive qui fait d 'eux d 'indispensables conseillers auprcs des 
consommateurs. 

Leur importance dictait done qu 'ils soient partenaires 
a part entiere des strategies de decloisonnement et de 
modernisation des pouvoirs corporatifs des institutions 
financieres. 

Bien amorcee au Quebec des 1984, cette volonte de 
changement s'est largement etendue au reste du pays et s'inscrit 
dans une tendance ineluctable vers la globalisation des marches, 
!'internationalisation des echanges et le souci de s'adapter 
rapidement aux changements des besoins des consommateurs. 

De fait, les modifications structurelles, qui etaient 
annoncees depuis quelques annees, sont deja bien presentes. 
Elles ont pris forme d 'une part par le decloisonnement de l' off re 
de produits et services financiers et, d'autre part, par 
I 'accentuation de certaines tendances economiques et sociales. 

Concurrences accrues 

Les champs d 'activites des institutions financicres ont 
ete elargis, soit par l'ajout d'activites accessoires a leurs activites 
principales ou par la possibilite qu 'elles ont d 'avoir des filiales 
operant dans des champs d'activites complementaires et ce dans 
les autres « piliers financiers», ce qu 'on appelle communement 
« dereglementation » ou plus justement « dccloisonnement ». Ces 
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reform es ont perm is d 'eliminer certaines barrieres entre Ies 
institutions financieres. 

Le Quebec, a cet egard, a ete le fer de lance de ces 
reformes au Canada dans la deuxieme moitie des annees 1980 en 
ce qui conceme les institutions sous sa juridiction: les 
compa�es d'assurances, les fiducies, les caisses d'epargne et 
de credit et les firmes de valeurs mobilieres et, a cet egard, Ieur 
cadre legal avait done ere modernise. 

. En contrepartie des nouveaux pouvoirs qui leur
eta1ent accordes, ce cadre a renforce diverses dispositions de 123 

protection du public epargnant, et preserve la confiance de ce 
meme public envers les institutions financieres. Par contre, 
certaines activites ne leur ont pas ete permises notamment en 
matiere de distribution de produits d'assurances, interdisant a un 
intermediaire de marche en assurance d'exercer a la fois des 
activites a ce titre et etre a I' emploi d 'une institution financiere 
qui n'est pas un assureur. La distribution de tels produits est 
possible au sein des succursales des institutions financieres sous 
charte quebecoise, en autant que cette distribution soit exercee 
par des agents ou courtiers en assurance dfunent autorises. 
Toutefois, !'assurance collective de personnes en regard de 
l' adhesion au contrat cadre, vi see a la Loi sur Les assurances et 
sa reglementation, y fait exception. 

En rapport aux nouveaux encadrements des 
institutions financieres a charte federale, Ottawa avait, durant 
cette periode, amorce une reflexion quant a ces memes 
orientations et, en juin 1992, entraient en vigueur de nouvelles 
regles regissant les banques, les societes d'assurances, les 
societes de secours mutuels ainsi que les societes de fiducie et de 
plits sous sa juridiction. 

II est done permis a une compagnie d'assurances 
d 'avoir comme filiale une banque et a une banque d 'avoir une 
filiale dans les assurances, soit par l 'achat et/ ou la mise sur pied 
de nouvelles compagnies d'assurances entierement dediees d'une 
part aux orientations corporatives de la banque et, d'autre part, 
aux choix strategiques particuliers en matiere de distribution. 







































































































































































E\TREPRISE r\lFIÉE 

E\TITÉ HRA\DIE 

\O l\[ H\ Horrs DE T\ILLE 

P O li R li X 11 E I L L E U R S E R \' I C E 

UNINDAL Inc. 
Sicgc soci,11. Sillery 1Qucbcc) 

Soclêce rte portdc:ultle t1ê1Cnue- p.u 











Un remplacement non-conforme 
afla1blit l 'armature du toit du 
véhicule, réduisant ainsi la sécurité 
des occupants lors d 'impacts. 
La vie de vos assurés, c'est 
important 1 

L'installation de nos pare-brise est 
garantie aussi longtemps que votre 
assuré est propriétaire du véhicule. 
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